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, wuRg FwlR

,Q WRGd V W SLFd FRPP UFLd WUdQVdFWLRQV
WK EX UV dQG V UV XV WK VWdQGdUGL] G
iRUPV WR FRPPXQLFdW ZLWK dFK RWK U
7K dFK SdUW V iRUP FRQWdLQV SU SULQW G
VWdQGdUG W UPVZKLFK dU GUdiW GZLWK GLii U QW
LQW U VW LQ ERWK SdUWL V PLQG VS FLd dFK
SdUW GUdiWV WK W UPV Ri KLV iRUP iRU KLV
bene�t. Therefore, the problem of that the
parties’ standard terms con ict seems to be
LQGLVS QVdE &RQV tX QW WK [FKdQJ Ri
forms containing con icting standard terms is
U i UU G WR dV WK EdWW Ri iRUPV ,Q RWK U
ZRUGV WK EdWW Ri iRUPV LV dQ [SU VVLRQ
WKdW U i UV WR d VLWXdWLRQ LQ ZKLFK WK SdUWL V
[FKdQJ J Q Ud FRQGLWLRQV

The battle of forms receives signi�cant
dWW QWLRQV Ri VFKR dUV dQG FRPP QWdWRUVdERXW
KRZ LW LV WR E VR Y G :K Q WK U LV WK

$EVwuDFw

, WRGD V W SLFDO FRPPHUFLDO WUD VDFWLR V WKH EX HUV D G VHOOHUV XVH WKH VWD GDUGL HG

forms to communicate with each other. The each party’s form contains pre-printed standard
WHUPV KLFK DUH GUDIWHG LWK GLIIHUH W L WHUHVW L ERWK SDUWLHV PL G HVSHFLDOO HDFK SDUW

drafts the terms of his form for his bene�t. Therefore, the the parties’ standard terms con ict
seems to be indispensable. Consequently, the exchange of forms containing con icting
standard terms is referred to as the "battle of forms.".It can be said that there are various
legal solutions that apply in solving the battle of forms cases. The CISG does not include
any clear and complete rules concerning the battle of the forms. The only provision that
could be applied in situations like these is Article 19 of the CISG.

.H RugV &, * IRUPDWLR RI FR WUDFW EDWWOH RI IRUPV

,1 , 1 1 1 ,
, 9 ,

Vo Sy Manh

// )RU LJQ 7UdG QLY UVLW (PdL PdQKYV#iWX GX YQ
E. Allan Farnsworth, Article 19, in Bianca-Bonell, Commentary on the International Sales Law, 175, 177 (1987), available at
<http://cisgw3.law.pace.edu/cisg/biblio/farnsworth-bb19.html> (last visited June 12, 2012).
*XLG WR $UWLF &RPSdULVRQ ZLWK 3ULQFLS V Ri (XURS dQ &RQWUdFW /dZ 3(&/ dYdL dE dW KWWS ZZZFLVJ dZ SdF
edu/cisg/text/peclcomp19.html#10 (last visited June 12, 2013).
GieselaRuhl, ‘TheBattle of the Forms: Comparative and Econimic Observations’ (2003) 24 U. Pa. J. Int’l Econ. L. 189.
André Janssen, KollidierendeAllgemeineGeschäftsbedingungen in InternationalenKaufrecht (CISG) [Con icting Standard
Terms in International Contract Law] (2002)16 WirtschaftsrechtlicheBlätter 453, 454.
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EdWW Ri WK iRUPV WK tX VWLRQV dU KRZ WR
G W UPLQ iRUPdWLRQ Ri FRQWUdFW dQG ZKdW dU
WK W UPV Ri WK FRQWUdFW $FdG PLFV dURXQG
WK ZRU G KdY E Q VWUXJJ LQJ ZLWK WK
dQVZ U WK V tX VWLRQV ,W d VR LV RQ Ri WK
PRVW FRQWURY UVLd LVVX V XQG U WK QLW G
1dWLRQV &RQY QWLRQ RQ &RQWUdFWV iRU WK
,QW UQdWLRQd 6d V Ri *RRGV WK &,6*
ZKLFK ZdV iRUP G WR SURYLG XQLiRUP UX V
JRY UQLQJ WK LQW UQdWLRQd Vd Ri JRRGV

,W FdQ E VdLG WKdW WK U dU YdULRXV Jd
VR XWLRQV WKdW dSS LQ VR YLQJ WK EdWW Ri iRUPV
FdV V 7K &,6* GR V QRW LQF XG dQ F dU
dQG FRPS W UX V FRQF UQLQJ WK EdWW Ri WK
iRUPV 7K RQ SURYLVLRQ WKdW FRX G E dSS L G
LQ VLWXdWLRQV LN WK V LV$UWLF Ri WK &,6*
$ WKRXJK VRP dFdG PLF ZULW UV Pd dUJX
WKdW$UWLF GR V QRW dSS WR WK EdWW Ri WK
iRUPV PdQ QdWLRQd FRXUWV dSS $UWLF LQ
interpreting and resolving such con icts 7KLV
SURE P ZL E [dPLQ G WR VKRZ KRZ$UWLF

Ri WK &,6* VR Y V WK EdWW Ri iRUPV dQG
ZL E dGGU VV G LQ WKLV SdS U

7KH gHwHupl DwlR RI FR Fo VlR RI D

FR wuDFw l wKH EDwwoH RI wKH IRupV

$ EdWW Ri WK iRUPV dULV V ZK Q SdUWL V
exchange forms that have con ictingstandard

W UPV $W WKLV WLP LW LVZLG dFF SW G WKdW UX
WRG W UPLQ WK FRQF XVLRQRi FRQWUdFW SURYLG G
XQG U$UWLF V PV WR E Y U VWULFW8 $UWLF

&,6* VWU VV V WKdW d U S WR dQ Rii U
ZKLFK SXUSRUWV WR E dQ dFF SWdQF EXW FRQWdLQV
additions, limitations or other modi�cations is a
U m FWLRQ Ri WK Rii U dQG FRQVWLWXW V d FRXQW U
offer.’This provision re ects the “mirror image
UX dFFRUGLQJ WR ZKLFK dQ Rii U FdQ RQ E
dFF SW G E d U VSRQV WKdW [dFW PdWFK V
WK W UPV Ri WK Rii U L d FRQWUdFW FdQ E
FRQF XG G RQ Li WK U dU QR GLVFU SdQFL V
E WZ Q dQ Rii U dQG LWV dFF SWdQF ,i WK U
LV dQ GLii U QF WK SXUSRUW G dFF SWdQF
dPRXQWV WR d U m FWLRQ ZKLFK FRQVWLWXW V d Q Z
Rii U RU FRXQW U Rii U10 ,W LV J Q Ud dVVXP G
WKdW WKLV SURYLVLRQ dSS L V QRW RQ WR LQGLYLGXd
W UPV EXW d VR WR W UPV FRQWdLQ G LQ VWdQGdUG
iRUPV

,Q WK FRPP UFLd SUdFWLF V ERWK WK EX U
dQG V U KdY WK LU RZQ VWdQGdUG iRUPV iRU
their interest. Accordingly, the modi�cations
Ri dQ Rii U E SXUSRUW G dFF SWdQF dSS dU WR
bedif�cult to evade. If so, it seems that there
PLJKW QRW E WK FRQF XVLRQ Ri WK FRQWUdFW
LQ U d LW LQ dFFRUGdQF ZLWK WK PLUURU
LPdJ UX & dU WK dFF SWdQF FRQWdLQLQJ

One is that a solution has to be found in domestic law; another opinion applies the Last Shot Doctrine; and a third opinion fol
lows the Knock Out Rule. See KaiaWildner, ‘Art. 19 CISG: The GermanApproach to the Battle of the Forms in International
Contract Law: The Decision of the Federal Supreme Court of Germany of 9 January 2002’ (2008) 20 Pace International Law
Review1-18.
=RL9d LRWL 7K 5X V RQ &RQWUdFW )RUPdWLRQ XQG U WK 9L QQd &RQY QWLRQ RQ &RQWUdFWV iRU WK ,QW UQdWLRQd 6d Ri *RRGV
(1980)’ available at http://www.cisg.law.pace.edu/cisg/biblio/valioti.html#int#int (last visited June 12, 2013).
/dUU $ 'L dWW R /XFL Q 'KRRJ 6W SKdQL *U Q 9LUJLQLd dXU U dQG dULVd 3dJQdWWdUR 7K ,QW USU WLY 7XUQ LQ ,Q
ternational Sales Law:AnAnalysis of Fifteen Years of CISG Jurisprudence’ (2004) 34 Northwestern Journal of International
Law and Business 299-440 available at http://cisgw3.law.pace.edu/cisg/text/anno-art-19.html#*ld (last visited 12/06/2013).

8 GieselaRuhl, ‘TheBattle of the Forms: Comparative and Econimic Observations’ (2003) 24 U. Pa. J. Int’l Econ. L. 189.
Seev 26 March 2009 U.S. District Court [Ohio] (MiamiValley Paper, LLC v. Lebbing Engineering & Consulting GmbH)
available at http://cisgw3.law.pace.edu/cases/090326u1.html. In this case, the Court stresses that the CISG applies the com
PRQ dZ FRQF SW Ri PLUURU LPdJ dQG VWdW V LQ $UWLF 6 d VR dULd G 3L dU3 Ud V9LVFdVL dV &URVV 5 i U QF V dQG
Editorial Analysis: Article 19, <http://cisgw3.law.pace.edu/cisg/text/cross/cross-19.html> (last visited July 22, 2013).

10 François Vergne, ‘The "Battle of the Forms" Under the 1980 United Nations Convention on Contracts for the International
Sale of Goods’ (1985) 33 American Journal of Comparative Law 233-258.
J. Honnold, Uniform Law for International Sales under the Convention (Boston 1982) p. 190.
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dGGLWLRQd RU GLii U QWLd W UPV FdQ WXUQ WK
Rii U LQWR FRXQW U Rii U dQG LQ SULQFLS
WK U iRU WK FRQWUdFWFdQQRWFdQQRW E
concluded. However, by the virtue of Article
19(2), if the modi�ed terms do not materially
d W U WK Rii U d Yd LG FRQWUdFW LV iRUP G dQG
the modi�ed terms enter the contract unless
WK U F LYLQJ SdUW SURPSW REm FWV WR WK LU
LQF XVLRQ $UWLF LV FRQVLG U G dV d
Y U PRG VW [F SWLRQ WR WK PLUURU LPdJ
UX dQG dSS dUV WR PLWLJdW WK KdUVKQ VV
Ri WK PdWFKLQJ dFF SWdQF UX Ri
$FFRUGLQJ WK PdLQ LVVX Ri ZK WK U WK U
LV WK FRQF XVLRQ Ri WK FRQWUdFW G S QGV RQ
whether modi�cations (additions, restrictions
dV G WULP QWd WR WK FRQF XVLRQ Ri d FRQWUdFW
dU PdW ULd RU LPPdW ULd ZKLFK dU QRW E
REm FW G RUd RU E d QRWLF

2.1. The material modi�cations
,W FdQ E VdLG WKdW WK &,6* LQ J Q Ud

Article 19 in particular does not de�ne
“materiality” term, but limits modi�cations
ZKLFK dU FRQVLG U G dV PdW ULd LW $UWLF

V WV d EURdG PdW ULd LW VWdQGdUG E
LVWLQJ SULF Sd P QW tXd LW dQG tXdQWLW
Ri WK JRRGV S dF dQG WLP Ri G LY U 18

[W QW Ri RQ SdUW V LdEL LW WR WK RWK U RU
WK V WW P QW Ri GLVSXW V dV W UPV WKdW
ZRX G PdW ULd d W U WK Rii U )XUWK UPRU
if the modi�cations are not considered
PdW ULd E WK SdUWL V RU LQ WK LJKW Ri
usages, these modi�cations are not material20
7KLV FRQF XVLRQ FdQ E L XVWUdW G E R R

DPPR LXP SKRVSKDWH FDVH ,Q WKLV FdV WK
EX U d FRPSdQ ZLWK LWV S dF Ri EXVLQ VV
LQ 5XVVLd RUG U G iURP WK V U d FRPSdQ

$UWLF
-dFRE 6 =L J 5 SRUW WR WK QLiRUP /dZ &RQi U QF Ri &dQdGd RQ &RQY QWLRQ RQ &RQWUdFWV iRU WK ,QW UQdWLRQd 6d Ri
Goods, July 1981, available at http://www.cisg.law.pace.edu/cisg/text/ziegel19.html
-RKQ ( XUUd $Q (VVd RQ WK )RUPdWLRQ Ri &RQWUdFWV dQG 5 dW G dWW UV XQG U WK QLW G 1dWLRQV &RQY QWLRQ RQ
Contracts for the International Sale of Goods’ (1988) 8 Journal of Law and Commerce 11-51.
CLOUT case No. 424 [AUSTRIA ObersterGerichtshof [Supreme Court] 9 March 2000, available online at <http://cisgw3.
law.pace.edu/cases/000309a3.html>]; CLOUT case No. 417 [UNITED STATESMagellan International v. Salzgitter Handel
Federal District Court [Illinois] 7 December 1999, available online at <http://cisgw3.law.pace.edu/cases/991207u1.html>];
CLOUT case No. 193 [SWITZERLAND Handelsgericht [Commercial Court] Zürich 10 July 1996, available at <http://
cisgw3.law.pace.edu/cases/960710s1.html>].
CLOUT case No. 176 [AUSTRIAObersterGerichtshof [Supreme Court] 6 February 1996, available online at <http://cisgw3.
law.pace.edu/cases/960206a3.html>].
CLOUT case No. 291 [GERMANYOberlandesgericht [Appellate Court] Frankfurt 23 May 1995, available online at <http://
cisgw3.law.pace.edu/cases/950523g1.html>]; CLOUT case No. 135 [GERMANY Oberlandesgericht[Appellate Court]
Frankfurt 31 March 1995, available online at <http://cisgw3.law.pace.edu/cases/950331g1.html>]; CLOUT case No. 121
[GERMANY Oberlandesgericht [Appellate Court] Frankfurt 4 March 1994, available online at <http://cisgw3.law.pace.
edu/cases/940304g1.html>]; CLOUT case No. 227 [GERMANY Oberlandesgericht[Appellate Court] Hamm 22 September
1992, available online at <http://cisgw3.law.pace.edu/cases/920922g1.html>].

18 CLOUT case No. 413 [UNITED STATES Calzaturi�cio Claudia v. Olivieri Footwear Federal District Court [New York]
6 April 1998, available online at <http://cisgw3.law.pace.edu/cases/980406u1.html>]; CLOUT case No. 133 [GER
MANY Oberlandesgericht[Appellate Court] München 8 February 1995, available online at <http://cisgw3.law.pace.edu/
cases/950208g1.html>].
CLOUT case No. 242 [FRANCE Cour de Cassation [Supreme Court] 16 July 1998, available online at <http://cisgw3.law.
pace.edu/cases/980716f1.html>]; CLOUT case No. 23 [UNITED STATES Filanto v. Chilewich Federal District Court [New
York] 14 April 1992 available online at <http://cisgw3.law.pace.edu/cases/920414u1.html>].

20 7K 1&,75$/ 'LJ VW Ri FdV dZ RQ WK QLW G 1dWLRQV &RQY QWLRQ RQ WK ,QW UQdWLRQd 6d Ri *RRGV $ &1 6(5 &
DIGEST/CISG/19, 2004, available at http://www.cisg.law.pace.edu/cisg/text/digest-art-19.html#udfn5#udfn5.
CLOUT case No. 189 [AUSTRIA ObersterGerichtshof [Supreme Court] 20 March 1997, available online at <http://cisgw3.
law.pace.edu/cases/970320a3.html>].
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with its place of business in Austria, 10,000
tons+/- 10% of monoammoniumphosphate
(MAP) with the speci�cation "P 205 52% +/-

PLQ EXW WK V U dFF SW G LQVW dG
to deliver 10,000 tons +/- 5% MAP with the
speci�cation "P 205 52% +/- 5%, min 51%".
At �rst glance, the seller altered the terms of
WK Rii U PdW ULd ,Q FRQWUdVW WK 6XSU P
&RXUW K G WKdW LQ WK LJKW Ri XVdJ V WK
Q JRWLdWLRQV WK V d W UdWLRQV dU QRW WR E
FRQVLG U G dV d W ULQJ WK W UPV Ri WK Rii U
PdW ULd

,W LV ZRUWK QRWLQJ WKdW d U S WR dQ
Rii U ZKLFK FRQWdLQV PdW ULd dGGLWLRQd RU
GLii U QWLd W UPV WKdW PdW ULd d W U WK Rii U
FdQQRW E G P G dQ dFF SWdQF XQG U$UWLF

Ri WK &,6* 6XFK d U S LV d U m FWLRQ
dQG d FRXQW U Rii U QG U WKLV FLUFXPVWdQF
d SdUW Pd U m FW WK FRXQW U Rii U WKXV QR
FRQWUdFW LV FRQF XG G . Offers are rejected and
Q Z FRXQW U Rii UV VXEPLWW G EdFN dQG iRUWK
$FFRUGLQJ WK U ZL E d FRQWUdFW RQ
Li WK dVW VXEPLWW G FRXQW U Rii U PXVW E
dFF SW G L RQ SdUW Pd E JLQV WR S UiRUP
LWV RE LJdWLRQV iRU [dPS E dFF SWLQJ WK
RWK U SdUW V JRRGV 7KLV P dQV WKdW WK dVW
Rii U ZRX G KdY dFWV Ri S UiRUPdQF ZKLFK
XQG U WK QRUPV Ri WK &RQY QWLRQ FdQ E
U JdUG G dV dFWV Ri dFF SWdQF

)RU [dPS d EX U V QGV WR d V U dQ
Rii U SXUFKdV RUG U WKdW RUG U G WR SXUFKdV
speci�ed production machinery. The reverse

VLG Ri WK Rii U V W iRUWK WK iR RZLQJ W UPV
6 UZL E U VSRQVLE iRUGdPdJ V U VX WLQJ
iURP G i FWV LQ WK PdFKLQ U 7K Q WK V U
G LY U G WR WK EX U dQRUG U dFNQRZ GJP QW
RQ ZKLFK WK V U dJU G ZLWK WK W UPV LQ WK
EX U V Rii U [F SW iRU WKdW WK U Y UV VLG Ri
WK V U V iRUP LQF XG G WK iR RZLQJ W UPV
6 U ZL U S dF RU U SdLU dQ G i FWLY SdUW
Ri WK PdFKLQ U EXW ZL QRW E U VSRQVLE iRU
VKXW GRZQFRVW RU RWK U FRQV tX QWLd GdPdJ V
7K Q WK V U VKLSS G WK JRRGV dQG WK
Z U U F LY G dQG SXW LQWR XV E WK EX U ,W
LV F dU WKdW WK V U U S RQ WK EX U V Rii U
contains material modi�cation to the ‘extent of
RQ SdUW V LdEL LW WR WK RWK U LQ WK V QV
Ri $UWLF 6 U V SXUSRV G dFF SWdQF
FRQVWLWXW G d U m FWLRQ dQG d FRXQW U Rii U
1 Y UWK VV WK [FKdQJ Ri SXUFKdV dQG
dFNQRZ GJ P QW iRUPV iR RZ G E VKLSP QW
dQG dFF SWdQF Ri WK JRRGV LQGLFdW WKdW WK
V U dQG WK EX U PdG d FRQWUdFW

,W iR RZV iURP WK iRU JRLQJ FRQVLG UdWLRQV
thatin case of material modi�cations Article
18(3) CISGis used to support the proposition
WKdW WK SdUW WKdW U F LY V d FRXQW U Rii U
XQG U WK UX V Ri $UWLF dQG VXEV tX QW
S UiRUPV WK FRQWUdFWXd RE LJdWLRQV KdV
dFF SW G WK W UPV Ri WK FRXQW U Rii U 7K
WUdGLWLRQd UX Ri $UWLF LQ FRQmXQFWLRQ
with Article 18(3), therefore, is to favour the
party that “�res the last shot”28 ,Q RWK UZRUGV
in case of existence of material modi�ed
W UPV XQG U $UWLF dQG$UWLF Ri

Bianca C.M and Bonell M.J, Commentary on the International Sales Law the 1980 Vienna Sales Conventions (1987), at.179.
,ELG
Maria delPilarPeralesViscasillas, ‘"Battle of the Forms" Under the 1980 United Nations Convention on Contracts for
the International Sale of Goods: A Comparison with Section 2-207 UCC and the UNIDROIT Principles’ (1998) 10 Pace
,QW UQdWLRQd /dZ 5 YL Z dYdL dE dW KWWS ZZZ FLVJ dZ SdF GX FLVJ ELE LR SS Ud V KWP
John O. Honnold, ‘Article 19:Acceptance with Modi�cations’ available at http://www.cisg.law.pace.edu/cisg/biblio/ho19.html.
John O. Honnold, ‘Article 19:Acceptance with Modi�cations’ available at http://www.cisg.law.pace.edu/cisg/biblio/ho19.html.
Ibid, at.179.Also Honnold J, Uniform Law for International Sales under the 1980 LWHG 1DWLR V &R YH WLR (1987), at 195.

28 ,ELG dW
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WK &,6* UX V Ri Rii U dQG dFF SWdQF d RQJ
ZLWK dFWV Ri S UiRUPdQF dU dSS L G WR VR Y
WK LVVX Ri WK EdWW Ri WK iRUPV

,Q dGGLWLRQ WK FRQWUdFW FdQ E FRQF XG G
RQ WK EdVLV Ri WK SdUWL V dJU P QW dERXW WK
HVVH WLDOLD HJRWLL30 LUU VS FWLY Ri PdW ULd
modi�cations.The case of LW DUH SURYLG V
d JRRG L XVWUdWLRQ Ri WKLV SRLQW ,Q WKLV FdV
WK EX U V QW dQ RUG U RQ LWV * Q Ud 7 UPV Ri
3XUFKdVLQJ iRU )LQLVK G 3URGXFWV WR WK V U
EXW WK V U dFF SW G WK RUG U RQ LWV RZQ
* Q Ud 7 UPV Ri %XVLQ VV 7KXV WK &RXUW
K G WKdW WKLV dFF SWdQF d W U G PdW ULd WK
RUG U dQG ZRX G KdY FRQVWLWXW G d FRXQW U
offer in the sense of Article 19(1). However, it
iR RZV iURP WK S UiRUPdQF Ri WK FRQWUdFW
WKdW ERWK SdUWL V Z U LQ dJU P QW dERXW WK
HVVH WLDOLD HJRWLL 7KXV WK QiRUF P QW Ri
con icting standard terms was waived and the
FRQWUdFW KdV E Q FRQF XG G

2.2. The Immaterial modi�cations
,W FRX G E WUX WKdW dQ Rii U FRQWdLQLQJ WK

modi�cations which are beyond provisions set
RXW LQ $UWLF FRQVWLWXW V dQ dFF SWdQF
unless the offeror noti�es the offeree without
XQGX G d WKdW WK Rii URU REm FWV WR WK

modi�cations )XUWK UPRU WK 6XSU P
&RXUW LQ R R DPPR LXP SKRVSKDWH FDVH

held that the modi�cations merely in favor
Ri WK RWK U SdUW GR QRW U tXLU dQ [SU VV
dFF SWdQF

)URP U d LW Ri WK dSS LFdWLRQ Ri $UWLF
E QdWLRQd FRXUWV LW ZRX G E ZLG

accepted the following modi�cations as
LPPdW ULd RQ d W UdWLRQV Ri WK W UPV Ri
WK Rii U E VWdWLQJ WK dGmXVWP QW Ri WK
SULF LQ dFFRUGdQF ZLWK WK PdUN W WK
F dXV U V UYLQJ d FKdQJ Ri WK G LY U GdW
LQ V U V VWdQGdUG FRQGLWLRQV d U tX VW
to treat the contract con�dential until the
SdUWL V PdN d mRLQW SXE LF dQQRXQF P QW
FRQWUdFWXd U tXLU P QW WKdW EX U PXVW U m FW
JRRGV G LY U G ZLWKLQ VWdW G S ULRG38

In case of immaterial modi�cations,
RQ ZK Q WK Rii U REm FWV RUd WR WK
GLVFU SdQF RU GLVSdWFK V d QRWLF WR WKdW
ii FW ZLWKRXW XQGX G d WK Rii U V
SXUSRUW G dFF SWdQF Li WK Rii U FdQ E
WU dW G dV d U m FWLRQ Ri WK Rii U 7K U iRU
WK U LV QR FRQWUdFW LQ V QV Ri WK $UWLF

,Q FRQWUdVW WK dVV QW E WK Rii U ZLWK
immaterial modi�cations ZL E WU dW G dV dQ
dFF SWdQF dQG WK FRQWUdFW LV FRQF XG G

Maria delPilarPeralesViscasillas, ‘"Battle of the Forms" Under the 1980 United Nations Convention on Contracts for the
International Sale of Goods: AComparison with Section 2-207 UCC and the UNIDROIT Principles’ (1998) 10 Pace Interna
WLRQd /dZ 5 YL Z dYdL dE dW KWWS ZZZ FLVJ dZ SdF GX FLVJ ELE LR SS Ud V KWP

30 3XW WK P dQLQJ Ri WKLV SKUdV LQ VLPS (QJ LVK LQ WK iRRWQRW
Germany 6 October 1995 Lower Court Kehl (Knitware case) available at http://cisgw3.law.pace.edu/cases/951006g1.html.
7K JURXQGV iRU WK &RXUW WR Vd dERXW WK SdUWL V Z U LQ dJU P QW dERXW WK VV QWLd LdQ JRWLL VKRX G E SXW LQ iRRWQRW
$UWLF
CLOUT case No. 189 [AUSTRIA ObersterGerichtshof [Supreme Court] 20 March 1997, available online at <http://cisgw3.
law.pace.edu/cases/970320a3.html>].
CLOUT case No. 158 [FRANCE Courd'appel [Appellate Court] Paris 22 April 1992, available online at <http://cisgw3.law.
pace.edu/cases/920422f1.html>].
CLOUT case No. 362 [GERMANY Oberlandesgericht [Appellate Court] Naumburg 27 April 1999, available online at
<http://cisgw3.law.pace.edu/cases/990427g1.html>].
[HUNGARY FováosiBiróság [Metropolitan Court] Budapest 10 January 1992, available online at <http://cisgw3.law.pace.
edu/cases/920110h1.html>].

38 CLOUT case No. 50 [GERMANY Landgericht [District Court] Baden-Baden 14 August 1991, available online at <http://
cisgw3.law.pace.edu/cases/910814g1.html>].
$UWLF dQG $UWLF
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7KH gHwHupl DwlR RI wKH FR wH w RI

wKH FR wuDFw l wKH EDwwoH RI wKH IRupV

,Q WK LJKW Ri WK iRU JRLQJ FRQVLG UdWLRQV
WK FRQF XVLRQ Ri WK FRQWUdFW FdQ E G W UPLQ G
E XVLQJ UX V Ri Rii U dQG dFF SWdQF dQG dFWV
Ri S UiRUPdQF dVW VKRW UX 7KLV P dQV
that the �rst question arising from the battle
Ri WK iRUPV ZK WK U WK U LV d FRQWUdFW LV
solved by applying Article 19. However, the
more dif�cult issue is to determine which
SdUW V VWdQGdUG W UPV VKRX G E LQFRUSRUdW G
into the contract when the con icting standard
W UPV VWL [LVW ,W FdQ E VdLG WKdW WK U PdLQ
PLJKW E WZR VLWXdWLRQV WR VR Y WKLV SURE P
(1) Avoid the con icting standard terms: (2)
The con icting standard terms are considered
dV d SdUW Ri WK FRQWUdFW

3.1. Avoid the con icting standard terms
(knock-out doctrine)

$ WKRXJK WK FRQWUdFW LV FRQF XG G XQG U
Article 19, but the con icting standard terms
E WZ Q WK SdUWL V iRUPV dU LQYd LG L
QR RQ ZLQV WK EdWW $Q [dPS ZRX G
E WK * UPdQ 6XSU P &RXUW V G FLVLRQ L

3R GHUHG PLON FDVH40 ZK U WK &RXUW K G
WKdW WK SdUWLd FRQWUdGLFWLRQ Ri WK U i U QF G
J Q Ud W UPV dQG FRQGLWLRQV Ri WK EX U
dQG WK V U GLG QRW dG WR WK idL XU Ri WK
FRQWUdFW ZLWKLQ WK P dQLQJ Ri $UWLF
dQG $UWLF Ri WK &,6* 7KLV P dQV

that despite con icting standard clauses, the
contract is valid, and the con icting terms are
YRLG dQG U S dF G E WK SURYLVLRQV Ri WK
FRQY QWLRQ U JX dWLQJ WK U VS FWLY VXEm FW
PdWW U

6LPL dU LQ LW DUH FDVH WK &RXUW
VWdW G WKdW ERWK SdUWL V Z U LQ dJU P QW dERXW
WK HVVH WLDOLD HJRWLL WK U iRU WK ZdLY G
the validity of their con icting terms or they
G URJdW G iURP WK dSS LFdWLRQ Ri $UWLF
&RQV tX QW WK FRQWUdFW ZRX G KdY E Q
QW U G LQWR LQ dFFRUGdQF ZLWK WK W UPV Ri
the CISG. Clearly, even though the con icting
W UPV LQ VXFK FdV V FRX GE FRQVLG U GPdW ULd
XQG U $UWLF FRXUWV SU i U WR GLVPLVV
the con icting terms rather than �nd that no
FRQWUdFW ZdV FRQF XG G ,Q RWK U ZRUGV WK
courtswill “knock-out” the con icting standard
W UPV % dSS LFdWLRQ NQRFN RXW GRFWULQ
LQ WK V FdV V $UWLF V PV RQ WR
E XV iX LQ G W UPLQdWLRQV Ri ZK WK U WK U
are con icting standard terms because if the
VV QWLd W UPV Ri WK FRQWUdFW dU dJU G dQG
WK SdUWL V KdY FRPP QF G S UiRUPdQF WK
court will �nd there was a valid contract and
ignore the con icting standard terms ,i WK
SdUWL V KdY QRW S UiRUP G WK U LV d JU dW U
chance that courts will �nd no valid contract
[LVW G ZK Q PdW ULd W UPV dU LQ V QV Ri
$UWLF

40 [GERMANY Bundesgerichtshof [Federal Supreme Court] 9 January 2002, available online at <http://cisgw3.law.pace.edu/
cases/020109g1.html>].
Germany 6 October 1995 Lower Court Kehl (Knitware case) available at http://cisgw3.law.pace.edu/cases/951006g1.html.
,Q (QJ LVK VV QWLd LdQ JRWLL P dQV VV QWLd dVS FWV RU EdVLF W UPV
/dUU $ 'L dWW R /XFL Q 'KRRJ 6W SKdQL *U Q 9LUJLQLd dXU U dQG dULVd 3dJQdWWdUR 7K ,QW USU WLY 7XUQ LQ ,Q
ternational Sales Law:AnAnalysis of Fifteen Years of CISG Jurisprudence’ (2004) 34 Northwestern Journal of International
Law and Business 299-440.
,ELG
Peter Schlechtriem, ‘Battle of the Forms in International Contract Law:Evaluation of approaches in German law, UNIDROIT
Principles, European Principles, CISG; UCC approaches under consideration, in Karl-Heinz Thume (eds.), Festschrift für Rolf
Herber 70 (Geburtstag, Newied: Luchterhand, 1999) available at <http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem5.html.
OLG Frankfurt 25 U 185/94, Mar. 31, 1995 (F.R.G.), available at <http://cisgw3.law.pace.edu/cases/950331g1.html>.



5 6 5 21 2120 1 17 5 7 21

( ( 1 / ( 2120 6 ( (1r

3.2. The con icting standard terms are
considered as a part of the contract (last shot
doctrine)

7K dVW VKRW UX ZL E dJdLQ dSS L G WR
G W UPLQ WK FRQW QWV Ri WK FRQWUdFW :K Q
d Yd LG FRQWUdFW LV iRUP G dQG WK dVW S UVRQ
ZKR V QG KLV iRUP LV FRQVLG U G WR FRQWUR
WK W UPV Ri WK FRQWUdFW L WK dVW S UVRQ
ZLQV WK EdWW 48 )RU [dPS LQ &DVKPHUH

V HDWHUV FDVH WK EX U V QW d SXUFKdV
RUG U FRQWdLQLQJ WK F dXV 7K 6WdQGdUG
&RQGLWLRQVRi WK * UPdQ7 [WL dQG& RWKLQJ
,QGXVWU dU SdUW Ri WK RUG U WK Q WK V U
con�rmed the buyer’s orders by enclosing
LWV * Q Ud 6d dQG ' LY U &RQGLWLRQV
LQ WK &RQWUdFWXd 5 dWLRQVKLS ZLWK )RU LJQ
&XVWRP UV & dU WK V U V dFF SWdQF
PdW ULd d W U G WK W UPV Ri Rii U LQ V QV Ri
$UWLF dQG FRQVWLWXW G d FRXQW U Rii U
However, the buyer accepted those additional
* Q Ud &RQGLWLRQV L WK V U V FRXQW U
offer (which modi�ed its offer) by carrying
WKURXJK ZLWK WK FRQWUdFW 7KXV WK &RXUW Ri
$SS dW K G WKdW WK FRQWUdFW ZdV iRUP G
dQG WK W UPV Ri WK FRQWUdFWV Z U WK W UPV
of the buyer’s offer with the modi�cations
FRQWdLQ G LQ WK V U V dFF SWdQF

/LN ZLV WK &RXUW Ri $UELWUdWLRQ Ri WK
,&& LQ Industrial equipment case50 VWU VV G

WKdW Li WK Vd V dQG G LY U FRQGLWLRQV Z U
considered an essential modi�cation, the
FRQWUdFW ZdV FRQF XG G ZLWK WK dFF SWdQF
Ri WK G LY U G JRRGV WRJ WK U ZLWK LQYRLF
WR ZKLFK WK Vd V dQG G LY U FRQGLWLRQV dU
dWWdFK G

7K dVW VKRW UX ZL E dSS L G QRW
RQ WR G W UPLQ ZK WK U d FRQWUdFW ZdV
iRUP G EXW d VR WR G W UPLQ WK FRQW QW
Ri WK FRQWUdFW L ZKLFK VWdQGdUG W UPV
ZL E LQFRUSRUdW G LQWR WK FRQWUdFW RU
dFFXUdW $UWLF Ri &,6* LV WK SURS U
JXLG LQ WR G FLG ZKLFK Ri WK VWdQGdUG
W UPV ZL E LQF XG G 3XW VLPS ZKdW Y U
the modi�cations are material or immaterial
WK W UPV Ri WK dVW SdUW ZKR iRUZdUGV d WW U
containing standard terms, “�res the last shot”
ZL E d SdUW Ri WK FRQF XG G FRQWUdFW 7K
VWdQGdUG W UPV Ri WK RWK U SdUW dU U m FW G
dQG QRW SdUW Ri WK FRQWUdFW

:K Q SXUSRV G dFF SWdQF GR V QRW GLii U
PdW ULd iURP WK Rii U LQ V QV Ri $UWLF

WK W UPV Ri WK FRQWUdFW ZL E WKRV Ri
WK Rii U S XV WKRV FRQWdLQ G LQ WK dFF SWdQF
WKdW FRQWdLQV dGGLWLRQd RU GLii U QWLd W UPV
ZKLFK GR QRW PdW ULd d W U WK W UPV Ri WK
Rii U $Q [dPS LV iRXQG LQ DOO WLOHV

FDVH ZK U d * UPdQ EX U KdG RUG U G
JRRGV iURP dQ ,Wd LdQ V U ,Q WKLV FdV

-RKQ ( XUUd $Q (VVd RQ WK )RUPdWLRQ Ri &RQWUdFWV dQG 5 dW G dWW UV XQG U WK QLW G 1dWLRQV &RQY QWLRQ RQ
Contracts for the International Sale of Goods’ (1988) 8 Journal of Law and Commerce 11-51.

48 Mª delPilarPeralesViscasillas , ‘Battle of the Forms and the Burden of Proof: An Analysis of BGH 9 January 2002’ (2002) 6
Vindobona Journal of International Commercial Law and Arbitration No. 2, 217-228.
CLOUT case No. 232 [GERMANY Oberlandesgericht [Appellate Court] München 11 March 1998, available online at
<http://cisgw3.law.pace.edu/cases/980311g1.html>].

50 ICC Court of Arbitration, case No. 8611 of 1997, available online at <http://cisgw3.law.pace.edu/cases/978611i1.html>.
Andre Corterier, ‘A Peace Plan for the Battle of the Forms’ (2006) 10 Int’l Trade & Bus. L. Rev. 195
-RKQ ( XUUd $Q (VVd RQ WK )RUPdWLRQ Ri &RQWUdFWV dQG 5 dW G dWW UV XQG U WK QLW G 1dWLRQV &RQY QWLRQ RQ
Contracts for the International Sale of Goods’ (1988) 8 Journal of Law and Commerce 11-51.
$UWLF
CLOUT case No. 50 [GERMANY Landgericht [District Court] Baden-Baden 14 August 1991, available online at <http://
cisgw3.law.pace.edu/cases/910814g1.html>]. ([F SWLRQV dU U JLRQd WUdG dJU P QWV WKdW dU PRVW FRQWUR G E WZR
GXPPL V$6($1 dQG $3(&
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WK V U U S L G LQ d ZULWLQJ WKdW LQF XG G
d SURYLVLRQ Fd LQJ iRU d F dLPV Ri G i FW
WR E PdG ZLWKLQ WKLUW Gd V :K Q %X U
d J G WKdW WK JRRGV Z U QRQ FRQiRUPLQJ
dQG U iXV G WR Sd WK QWLU SXUFKdV SULF
WK FRXUW K G WKdW WK dGGLWLRQd W UP LQ WK
seller’s acceptance requiring noti�cation of
G i FW ZLWKLQ WKLUW Gd V KdG E FRP d SdUW
Ri WK FRQWUdFW E FdXV WK Rii U KdG QRW E Q
PdW ULd d W U G

,Q FdV Ri dGGLWLRQd RU GLii U QWLd W UPV
ZKLFK PdW ULd d W U dQ Rii U WK U S WR
WK Rii U ZL E FRQVLG U G dV d U m FWLRQ dQG
d FRXQW U Rii U ,Q SULQFLS dQ VWdQGdUG
W UPV ZKLFK dU FRQVLG U G PdW ULd XQG U
$UWLF Ri WK &,6* dU QRW SdUW Ri WK
FRQWUdFW dQG WK V VWdQGdUG W UPV Pd SU Y QW
WK iRUPdWLRQ Ri WK FRQWUdFW . However, the
FRQWUdFW Pd E FRQF XG G E WK Zd WKdW
WK FRXQW U Rii U Pd E dFF SW G E dFWV Ri
S UiRUPdQF ,i WK U LV VXFK d FRXQW U Rii U
dQG dFF SWdQF E dFWV Ri S UiRUPdQF LQ
PRU WK F dVVLF V QV Ri $UWLF dQG $UWLF
18 of the CISG, the terms of the contract will
E WKRV Ri WK FRXQW U Rii U58 )RU [dPS
a German court held that an 8-day notice of
defects provision in a con�rmation letter was

QiRUF dE dW WK WLP WK EX U WRRN G LY U
Ri WK JRRGV . The noti�cation terms contained
in the seller's con�rmation letterwere additional
PdW ULd W UPV WKdW FRQVWLWXW G d FRXQW U Rii U
XQG U $UWLF EXW E dFF SWLQJ G LY U
WK EX U dFF SW G WKRV W UPV60

,Q d VLPL dU Y LQ LQ KRHV FDVH * UPdQ
FRXUW K G WKdW dFF SWdQF Ri G LY U
indicated assent to a material modi�cation.
,Q WKLV FdV ZK Q WK EX U F dLP G WR KdY
RUG U G d F UWdLQ tXdQWLW Ri VKR V dQG WK
V U G LY U G d GLii U QW tXdQWLW WK FRXUW
LQW USU W G WK G LY U Ri d GLii U QW tXdQWLW
dV d PdW ULd d W UdWLRQ XQG U $UWLF
7K FRXUW K G KRZ Y U WKdW WK G LY U ZdV
d FRXQW U Rii U XQG U $UWLF ZKLFK WK
EX U dFF SW G E WdNLQJ WK JRRGV

,W PXVW E ERUQ LQ PLQG WKdW dV d J Q Ud
UX KRZ Y U WK Rii URU KdV dQ RSSRUWXQLW
WR SU Y QW WK LQFRUSRUdWLRQ LQ WK FRQWUdFW Ri
VXFK dGGLWLRQd RU GLii U QW W UPV E REm FWLQJ
WR WK P ZLWKRXW XQGX G d ,i QRW GR
VR WK Rii URU d SdUW FRQWLQX V WR S UiRUP
RU idL V WR REm FW WR dGGLWLRQd W UPV VK UXQV
WK ULVN WKdW K U dFW Ri S UiRUPdQF ZL E
LQW USU W G E d FRXUW dV dQ dFF SWdQF Ri WKRV
W UPV 7KLV YL Z FRQF XVLRQ ZdV VXSSRUW G

,ELG
$UWLF
Andre Corterier, ‘A Peace Plan for the Battle of the Forms’ (2006) 10 Int’l Trade & Bus. L. Rev. 195

58 Maria delPilarPeralesViscasillas, ‘"Battle of the Forms" Under the 1980 United Nations Convention on Contracts for the
International Sale of Goods: A Comparison with Section 2-207 UCC and the UNIDROIT Principles’ (1998) 10 Pace Inter
QdWLRQd /dZ 5 YL Z
OLG Saarbrücken 1 U 69/92, Jan. 13, 1993 (F.R.G.), available at <http://cisgw3.law.pace.edu/cases/930113g1.html.

60 ,ELG
OLG Frankfurt/M 5 U 209/94, May 23, 1995 (F.R.G.), available at <http://cisgw3.law.pace.edu/cases/950523g1.html.
OLG Frankfurt/M 5 U 209/94, May 23, 1995 (F.R.G.), available at <http://cisgw3.law.pace.edu/cases/950523g1.html.
Maria delPilarPeralesViscasillas, ‘"Battle of the Forms" Under the 1980 United Nations Convention on Contracts for the
International Sale of Goods: A Comparison with Section 2-207 UCC and the UNIDROIT Principles’ (1998) 10 Pace Inter
QdWLRQd /dZ 5 YL Z
$UWLF
Maria delPilarPeralesViscasillas, ‘"Battle of the Forms" Under the 1980 United Nations Convention on Contracts for the
International Sale of Goods: A Comparison with Section 2-207 UCC and the UNIDROIT Principles’ (1998) 10 Pace Inter
QdWLRQd /dZ 5 YL Z
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E Filanto v. Chilewich case ZK U WK
FRXUW K G WKdW dPdQXidFWXU U dFF SW G dQ
dUELWUdWLRQ SURYLVLRQ dV SdUW Ri WK dJU P QW
E FdXV K idL G WR REm FW LQ d WLP PdQQ U
dQG FRPP QF G S UiRUPdQF E RS QLQJ d
WW U Ri FU GLW 7KLV ZdV G VSLW WK idFW WKdW

LW U S dW G REm FW G GXULQJ Q JRWLdWLRQV WR
WK LQFRUSRUdWLRQ Ri dQ dUELWUdWLRQ F dXV dQG
WKdW VXFK d F dXV LV d PdW ULd W UP XQG U
$UWLF ,Q d VLPL dU YL Z LQ DJHOOD

Int'l Corp. v. Salzgitter Handel GmbH68 WK
FRXUW iRXQG WKdW d FRQWUdFW ZdV iRUP G ZK Q d
GLVWULEXWRU LQGLFdW G dVV QW E RS QLQJ d WW U
Ri FU GLW dQG WK W UPV Ri WK FRQWUdFW Z U
WKRV dJU G RQ dW WK WLP WK WW U Ri FU GLW
ZdV RS Q G

,Q LJKWV Ri WK iRU JRLQJ FRQVLG UdWLRQV ,W
FRX G E WR Vd WKdW E YLUWX Ri $UWLF Ri
WK &,6* WK EdWW Ri WK iRUPV LV VR Y G RQ
WK EdVLV Ri WK dSS LFdWLRQ Ri WK dVW VKRW
UX L LW ZRX G E SRVVLE WR G W UPLQ
ZKR WK EX U RU WK V U WK Rii URU RU WK
Rii U ZLQV LQ WK EdWW Ri WK iRUPV dQG
VWdQGdUG W UPV ZL FRQWUR WK FRQW QW Ri WK
FRQWUdFW $GPLWW G d WKRXJK WK dVW VKRW
UX LV ULJLG LW SURYLG V dG tXdW SURW FWLRQ
WR WK SdUWL V LQ WK PdmRULW Ri FdV V dQG
S UPLWV QW USULV V WR PRU S Ui FW S dQ
WK LU VWdQGdUGL] G WUdQVdFWLRQV

&R Fo VlR

,Q WK FRQW [W Ri WK EdWW Ri WK iRUPV
WK LVVX WR E G W UPLQ G E dSS LFdWLRQ Ri
$UWLF Ri WK &,6* Ri QdWLRQd FRXUWV LV
ZK WK U d FRQWUdFW KdV E Q FRQF XG G dQG WK
W UPV Ri WKdW FRQWUdFW

$UWLF SURYLG V dQ [F SWLRQ Ri
PLUURU LPdJ UX ZKLFK d RZ WK SdUWL V WR
FRPP UFLd WUdQVdFWLRQV WR PRGLi dQ RULJLQd
Rii U LQ FRPS ZLWK WK LU WUdG SUdFWLF V dQG
conditions. By doing so, the modi�cations can
E LPPdW ULd RU PdW ULd EXW WK FRQF XVLRQ
Ri WK FRQWUdFW Pd E G W UPLQ G ZLWKRXW
REm FWLRQ RU dFWV Ri S UiRUPdQF dVW VKRW
UX U dWLY ,Q dGGLWLRQ $UWLF d VR
d RZV WK dSS LFdWLRQ Ri dVW VKRW UX WR
G W UPLQ WK FRQW QW Ri WK FRQWUdFW :K Q
d Yd LG FRQWUdFW LV iRUP G ZLWK [LVW QF Ri
the con icting standard terms, these terms
FdQ E LQFRUSRUdW G LQWR WK FRQWUdFW dV LWV
SdUW 3XW VLPS E dSS LQJ $UWLF Ri WK
&,6* WK FRQWUdFW LV FRQF XG G E dQ dFW Ri
S UiRUPdQF Ri RQ SdUW dQG WK W UPV WKdW
ZL FRQWUR WK FRQW QW Ri WK FRQWUdFW ZL E
WKRV Ri WK FRXQW U Rii U RU WK RWK U SdUW V
iRUPq

$UWLF
,ELG

68 Magellan Int'l Corp. v. Salzgitter Handel GmbH, No. 99 Civ. 5153, 1999 U.S. Dist. LEXIS 19386 (N.D. Ill. Dec. 7, 1999).
Maria delPilarPeralesViscasillas, ‘"Battle of the Forms" Under the 1980 United Nations Convention on Contracts for the
International Sale of Goods: A Comparison with Section 2-207 UCC and the UNIDROIT Principles’ (1998) 10 Pace Inter
QdWLRQd /dZ 5 YL Z


