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,Q�WRGd\¶V�W\SLFdO�FRPPHUFLdO�WUdQVdFWLRQV��
WKH� EX\HUV� dQG� VHOOHUV� XVH� WKH� VWdQGdUGL]HG�
iRUPV� WR� FRPPXQLFdWH� ZLWK� HdFK� RWKHU��
7KH� HdFK� SdUW\¶V� iRUP� FRQWdLQV� SUH�SULQWHG�
VWdQGdUG�WHUPV�ZKLFK�dUH�GUdiWHG�ZLWK�GLiiHUHQW�
LQWHUHVW�LQ�ERWK�SdUWLHV¶�PLQG��HVSHFLdOO\�HdFK�
SdUW\� GUdiWV� WKH� WHUPV� Ri� KLV� iRUP� iRU� KLV�
bene¿t.� Therefore,� the� problem� of� that� the�
parties’� standard� terms� conÀict� seems� to� be�
LQGLVSHQVdEOH��&RQVHtXHQWO\��WKH�H[FKdQJH�Ri�
forms�containing�conÀicting�standard�terms�is�
UHiHUUHG�WR�dV� WKH��EdWWOH�Ri�iRUPV����,Q�RWKHU�
ZRUGV�� WKH� EdWWOH� Ri� iRUPV� LV� dQ� H[SUHVVLRQ�
WKdW�UHiHUV�WR�d�VLWXdWLRQ�LQ�ZKLFK�WKH�SdUWLHV�
H[FKdQJH�JHQHUdO�FRQGLWLRQV��

The� battle� of� forms� receives� signi¿cant�
dWWHQWLRQV�Ri�VFKROdUV�dQG�FRPPHQWdWRUVdERXW�
KRZ� LW� LV� WR� EH� VROYHG�� :KHQ� WKHUH� LV� WKH�

$EVwuDFw

,Q�WRGD\¶V�W\SLFDO�FRPPHUFLDO�WUDQVDFWLRQV��WKH�EX\HUV�DQG�VHOOHUV�XVH�WKH�VWDQGDUGL]HG�

forms�to�communicate�with�each�other.�The�each�party’s�form�contains�pre-printed�standard�
WHUPV�ZKLFK�DUH�GUDIWHG�ZLWK�GLIIHUHQW�LQWHUHVW�LQ�ERWK�SDUWLHV¶�PLQG��HVSHFLDOO\�HDFK�SDUW\�

drafts�the�terms�of�his�form�for�his�bene¿t.�Therefore,�the�the�parties’�standard�terms�conÀict�
seems� to� be� indispensable.� Consequently,� the� exchange� of� forms� containing� conÀicting�
standard�terms�is�referred�to�as�the�"battle�of�forms.".It�can�be�said�that�there�are�various�
legal�solutions�that�apply�in�solving�the�battle�of�forms�cases.�The�CISG�does�not�include�
any�clear�and�complete�rules�concerning�the�battle�of�the�forms.�The�only�provision�that�
could�be�applied�in�situations�like�these�is�Article�19�of�the�CISG.

.H\�ZRugV��&,6*��IRUPDWLRQ�RI�FRQWUDFW��EDWWOH�RI�IRUPV
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�� //0��)RUHLJQ�7UdGH�8QLYHUVLW\��(PdLO��PdQKYV#iWX�HGX�YQ
��E.�Allan�Farnsworth,�Article�19,�in�Bianca-Bonell,�Commentary�on�the�International�Sales�Law,�175,�177�(1987),�available�at�
<http://cisgw3.law.pace.edu/cisg/biblio/farnsworth-bb19.html>�(last�visited�June�12,�2012).

���*XLGH�WR�$UWLFOH�����&RPSdULVRQ�ZLWK�3ULQFLSOHV�Ri�(XURSHdQ�&RQWUdFW�/dZ��3(&/��dYdLOdEOH�dW�KWWS���ZZZ�FLVJ�OdZ�SdFH�
edu/cisg/text/peclcomp19.html#10�(last�visited�June�12,�2013).

�� GieselaRuhl,�‘TheBattle�of�the�Forms:�Comparative�and�Econimic�Observations’�(2003)�24�U.�Pa.�J.�Int’l�Econ.�L.�189.
�� André�Janssen,�KollidierendeAllgemeineGeschäftsbedingungen�in�InternationalenKaufrecht�(CISG)�[ConÀicting�Standard�
Terms�in�International�Contract�Law]�(2002)16�WirtschaftsrechtlicheBlätter�453,�454.
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EdWWOH�Ri�WKH�iRUPV�� WKH�tXHVWLRQV�dUH�KRZ� WR�
GHWHUPLQH�iRUPdWLRQ�Ri�FRQWUdFW�dQG�ZKdW�dUH�
WKH� WHUPV�Ri� WKH�FRQWUdFW��$FdGHPLFV� dURXQG�
WKH� ZRUOG� KdYH� EHHQ� VWUXJJOLQJ� ZLWK� WKH�
dQVZHU� WKHVH� tXHVWLRQV��,W� dOVR� LV� RQH� Ri� WKH�
PRVW� FRQWURYHUVLdO� LVVXHV� XQGHU� WKH� 8QLWHG�
1dWLRQV� &RQYHQWLRQ� RQ� &RQWUdFWV� iRU� WKH�
,QWHUQdWLRQdO� 6dOHV� Ri� *RRGV� �WKH� ³&,6*´���
ZKLFK� ZdV� iRUPHG� WR� SURYLGH� XQLiRUP� UXOHV�
JRYHUQLQJ�WKH�LQWHUQdWLRQdO�VdOH�Ri�JRRGV�

,W� FdQ� EH� VdLG� WKdW� WKHUH� dUH� YdULRXV� OHJdO�
VROXWLRQV�WKdW�dSSO\�LQ�VROYLQJ�WKH�EdWWOH�Ri�iRUPV�
FdVHV��� 7KH� &,6*� GRHV� QRW� LQFOXGH� dQ\� FOHdU�
dQG�FRPSOHWH�UXOHV�FRQFHUQLQJ�WKH�EdWWOH�Ri�WKH�
iRUPV���7KH�RQO\�SURYLVLRQ�WKdW�FRXOG�EH�dSSOLHG�
LQ�VLWXdWLRQV�OLNH�WKHVH�LV�$UWLFOH����Ri�WKH�&,6*��
$OWKRXJK� VRPH� � dFdGHPLF� ZULWHUV�Pd\� dUJXH�
WKdW�$UWLFOH����GRHV�QRW�dSSO\�WR�WKH�EdWWOH�Ri�WKH�
iRUPV��PdQ\�QdWLRQdO�FRXUWV�dSSO\�$UWLFOH����LQ�
interpreting�and�resolving�such�conÀicts���7KLV�
SUREOHP�ZLOO�EH�H[dPLQHG�WR�VKRZ�KRZ�$UWLFOH�
���Ri�WKH�&,6*�VROYHV�WKH�EdWWOH�Ri�iRUPV�dQG�
ZLOO�EH�dGGUHVVHG�LQ�WKLV�SdSHU�

���7KH�gHwHuplQDwlRQ�RI�FRQFoXVlRQ�RI�D�

FRQwuDFw�lQ�wKH�EDwwoH�RI�wKH�IRupV

$� EdWWOH� Ri� WKH� iRUPV� dULVHV� ZKHQ� SdUWLHV�
exchange� forms� that� have� conÀictingstandard�

WHUPV��$W�WKLV�WLPH��LW�LV�ZLGHO\�dFFHSWHG�WKdW�UXOH�
WR�GHWHUPLQH�WKH�FRQFOXVLRQ�Ri�FRQWUdFW�SURYLGHG�
XQGHU�$UWLFOH����VHHPV�WR�EH�YHU\�VWULFW8��$UWLFOH�
������ &,6*� VWUHVVHV� WKdW� µd� UHSO\� WR� dQ� RiiHU�
ZKLFK�SXUSRUWV�WR�EH�dQ�dFFHSWdQFH�EXW�FRQWdLQV�
additions,�limitations�or�other�modi¿cations�is�a�
UHmHFWLRQ�Ri�WKH�RiiHU�dQG�FRQVWLWXWHV�d�FRXQWHU�
offer.’�This�provision�reÀects�the�“mirror�image�
UXOH´���dFFRUGLQJ�WR�ZKLFK�dQ�RiiHU�FdQ�RQO\�EH�
dFFHSWHG� E\� d� UHVSRQVH� WKdW� H[dFWO\� PdWFKHV�
WKH� WHUPV� Ri� WKH� RiiHU�� L�H�� d� FRQWUdFW� FdQ� EH�
FRQFOXGHG� RQO\� Li� WKHUH� dUH� QR� GLVFUHSdQFLHV�
EHWZHHQ� dQ� RiiHU� dQG� LWV� dFFHSWdQFH�,i� WKHUH�
LV� dQ\� GLiiHUHQFH�� WKH� SXUSRUWHG� dFFHSWdQFH�
dPRXQWV�WR�d�UHmHFWLRQ�ZKLFK�FRQVWLWXWHV�d�QHZ�
RiiHU�RU�FRXQWHU�RiiHU10��,W�LV�JHQHUdOO\�dVVXPHG�
WKdW�WKLV�SURYLVLRQ�dSSOLHV�QRW�RQO\�WR�LQGLYLGXdO�
WHUPV� EXW� dOVR� WR� WHUPV� FRQWdLQHG� LQ� VWdQGdUG�
iRUPV���

,Q�WKH��FRPPHUFLdO�SUdFWLFHV��ERWK�WKH�EX\HU�
dQG�VHOOHU�KdYH�WKHLU�RZQ�VWdQGdUG�iRUPV� iRU�
their� interest.�Accordingly,� the�modi¿cations�
Ri�dQ�RiiHU�E\�SXUSRUWHG�dFFHSWdQFH�dSSHdU�WR�
bedif¿cult� to�evade.�If�so,�it�seems�that�there�
PLJKW� QRW� EH� WKH� FRQFOXVLRQ� Ri� WKH� FRQWUdFW�
LQ� UHdOLW\� � LQ� dFFRUGdQFH� ZLWK� WKH� PLUURU�
LPdJH�UXOH�&OHdUO\��WKH�dFFHSWdQFH�FRQWdLQLQJ�

���One�is�that�a�solution�has�to�be�found�in�domestic�law;�another�opinion�applies�the�Last�Shot�Doctrine;�and�a�third�opinion�fol�
lows�the�Knock�Out�Rule.�See�KaiaWildner,�‘Art.�19�CISG:�The�German�Approach�to�the�Battle�of�the�Forms�in�International�
Contract�Law:�The�Decision�of�the�Federal�Supreme�Court�of�Germany�of�9�January�2002’�(2008)�20�Pace�International�Law�
Review1-18.

�� =RL9dOLRWL��µ7KH�5XOHV�RQ�&RQWUdFW�)RUPdWLRQ�XQGHU�WKH�9LHQQd�&RQYHQWLRQ�RQ�&RQWUdFWV�iRU�WKH�,QWHUQdWLRQdO�6dOH�Ri�*RRGV�
(1980)’�available�at�http://www.cisg.law.pace.edu/cisg/biblio/valioti.html#int#int�(last�visited�June�12,�2013).

��� /dUU\�$��'L0dWWHR��/XFLHQ�'KRRJH��6WHSKdQLH�*UHHQH��9LUJLQLd�0dXUHU�dQG�0dULVd�3dJQdWWdUR��µ7KH�,QWHUSUHWLYH�7XUQ�LQ�,Q�
ternational�Sales�Law:�An�Analysis�of�Fifteen�Years�of�CISG�Jurisprudence’�(2004)�34�Northwestern�Journal�of�International�
Law�and�Business�299-440�available�at�http://cisgw3.law.pace.edu/cisg/text/anno-art-19.html#*ld�(last�visited�12/06/2013).

8�� GieselaRuhl,�‘TheBattle�of�the�Forms:�Comparative�and�Econimic�Observations’�(2003)�24�U.�Pa.�J.�Int’l�Econ.�L.�189.
�� Seev�26�March�2009�U.S.�District�Court�[Ohio]�(MiamiValley�Paper,�LLC�v.�Lebbing�Engineering�&�Consulting�GmbH)�
available�at�http://cisgw3.law.pace.edu/cases/090326u1.html.�In�this�case,�the�Court�stresses�that�the�CISG�applies�the�com�
PRQ�OdZ�FRQFHSW�Ri�PLUURU�LPdJH�dQG�VWdWHV�LQ�$UWLFOH�����6HH�dOVR�0dULd�GHO3LOdU3HUdOHV9LVFdVLOOdV��&URVV�5HiHUHQFHV�dQG�
Editorial�Analysis:�Article�19,�<http://cisgw3.law.pace.edu/cisg/text/cross/cross-19.html>�(last�visited�July�22,�2013).

10�François�Vergne,�‘The�"Battle�of�the�Forms"�Under�the�1980�United�Nations�Convention�on�Contracts�for�the�International�
Sale�of�Goods’�(1985)�33�American�Journal�of�Comparative�Law�233-258.

��� �J.�Honnold,�Uniform�Law�for�International�Sales�under�the�Convention�(Boston�1982)�p.�190.
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dGGLWLRQdO� RU� GLiiHUHQWLdO� WHUPV� FdQ� WXUQ� WKH�
RiiHU� LQWR� FRXQWHU�RiiHU�� dQG� LQ� SULQFLSOH��
WKHUHiRUH�� WKH� FRQWUdFWFdQQRWFdQQRW� EH�
concluded.�However,�by�the�virtue�of�Article�
19(2),�if�the�modi¿ed�terms�do�not�materially�
dOWHU�WKH�RiiHU��d�YdOLG�FRQWUdFW�LV�iRUPHG�dQG�
the� modi¿ed� terms� enter� the� contract� unless�
WKH� UHFHLYLQJ� SdUW\� SURPSWO\�REmHFWV� WR� WKHLU�
LQFOXVLRQ���$UWLFOH� ������ LV� FRQVLGHUHG� dV� d�
YHU\�PRGHVW�H[FHSWLRQ�WR�WKH��PLUURU�LPdJH��
UXOH��� dQG� dSSHdUV� WR� PLWLJdWH� WKH� KdUVKQHVV�
Ri� WKH� PdWFKLQJ� dFFHSWdQFH� UXOH� Ri� ��������
$FFRUGLQJO\��WKH�PdLQ�LVVXH�Ri�ZKHWKHU�WKHUH�
LV� WKH� FRQFOXVLRQ� Ri� WKH� FRQWUdFW�GHSHQGV� RQ�
whether�modi¿cations�(additions,� restrictions�
dV�GHWULPHQWdO�WR�WKH�FRQFOXVLRQ�Ri�d�FRQWUdFW��
dUH�PdWHULdO� RU� LPPdWHULdO� ZKLFK� dUH� QRW� EH�
REmHFWHG�RUdOO\�RU�E\�d�QRWLFH�

2.1.�The�material�modi¿cations
,W� FdQ� EH� VdLG� WKdW� WKH� &,6*� LQ� JHQHUdO��

Article� 19� in� particular� does� not� de¿ne�
“materiality”� term,� but� limits� modi¿cations�
ZKLFK�dUH�FRQVLGHUHG�dV�³PdWHULdOLW\´��$UWLFOH�
������ VHWV� d� EURdG� PdWHULdOLW\� VWdQGdUG� E\�
OLVWLQJ�SULFH�����Sd\PHQW�����tXdOLW\�dQG�tXdQWLW\�
Ri� WKH�JRRGV���� �SOdFH�dQG� WLPH�Ri�GHOLYHU\18���
H[WHQW� Ri� RQH� SdUW\
V� OLdELOLW\� WR� WKH� RWKHU� RU�
WKH� VHWWOHPHQW� Ri� GLVSXWHV��� dV� WHUPV� WKdW�
ZRXOG�PdWHULdOO\�dOWHU�WKH�RiiHU��)XUWKHUPRUH��
if� the� modi¿cations� are� not� considered�
PdWHULdO� E\� WKH� SdUWLHV� RU� LQ� WKH� OLJKW� Ri�
usages,�these�modi¿cations�are�not�material20��
7KLV� FRQFOXVLRQ� FdQ� EH� LOOXVWUdWHG� E\�0RQR�

DPPRQLXP�SKRVSKDWH�FDVH����,Q�WKLV�FdVH��WKH�
EX\HU�� d� FRPSdQ\�ZLWK� LWV� SOdFH� Ri� EXVLQHVV�
LQ�5XVVLd��RUGHUHG�iURP�WKH�VHOOHU��d�FRPSdQ\�

����$UWLFOH�������
��� -dFRE�6��=LHJHO��5HSRUW�WR�WKH�8QLiRUP�/dZ�&RQiHUHQFH�Ri�&dQdGd�RQ�&RQYHQWLRQ�RQ�&RQWUdFWV�iRU�WKH�,QWHUQdWLRQdO�6dOH�Ri�
Goods,�July�1981,�available�at�http://www.cisg.law.pace.edu/cisg/text/ziegel19.html

��� -RKQ�(��0XUUd\��µ$Q�(VVd\�RQ�WKH�)RUPdWLRQ�Ri�&RQWUdFWV�dQG�5HOdWHG�0dWWHUV�XQGHU�WKH�8QLWHG�1dWLRQV�&RQYHQWLRQ�RQ�
Contracts�for�the�International�Sale�of�Goods’�(1988)�8�Journal�of�Law�and�Commerce�11-51.

���CLOUT�case�No.�424�[AUSTRIA�ObersterGerichtshof�[Supreme�Court]�9�March�2000,�available�online�at�<http://cisgw3.
law.pace.edu/cases/000309a3.html>];�CLOUT�case�No.�417�[UNITED�STATES�Magellan�International�v.�Salzgitter�Handel�
Federal�District�Court�[Illinois]�7�December�1999,�available�online�at�<http://cisgw3.law.pace.edu/cases/991207u1.html>];�
CLOUT�case�No.�193� [SWITZERLAND�Handelsgericht� [Commercial�Court]�Zürich� 10�July�1996,� available� at�<http://
cisgw3.law.pace.edu/cases/960710s1.html>].

���CLOUT�case�No.�176�[AUSTRIA�ObersterGerichtshof�[Supreme�Court]�6�February�1996,�available�online�at�<http://cisgw3.
law.pace.edu/cases/960206a3.html>].

���CLOUT�case�No.�291�[GERMANY�Oberlandesgericht�[Appellate�Court]�Frankfurt�23�May�1995,�available�online�at�<http://
cisgw3.law.pace.edu/cases/950523g1.html>];� CLOUT� case� No.� 135� [GERMANY� Oberlandesgericht[Appellate� Court]�
Frankfurt�31�March�1995,� available�online�at�<http://cisgw3.law.pace.edu/cases/950331g1.html>];�CLOUT�case�No.�121�
[GERMANY�Oberlandesgericht� [Appellate�Court]� Frankfurt� 4�March� 1994,�available� online� at� <http://cisgw3.law.pace.
edu/cases/940304g1.html>];�CLOUT�case�No.�227�[GERMANY�Oberlandesgericht[Appellate�Court]�Hamm�22�September�
1992,�available�online�at�<http://cisgw3.law.pace.edu/cases/920922g1.html>].�

18� CLOUT�case�No.�413�[UNITED�STATES�Calzaturi¿cio�Claudia�v.�Olivieri�Footwear�Federal�District�Court� [New�York]�
6� April� 1998,� available� online� at� <http://cisgw3.law.pace.edu/cases/980406u1.html>];� CLOUT� case� No.� 133� [GER�
MANY�Oberlandesgericht[Appellate�Court]�München� 8�February� 1995,�available� online� at� <http://cisgw3.law.pace.edu/
cases/950208g1.html>].

���CLOUT�case�No.�242�[FRANCE�Cour�de�Cassation�[Supreme�Court]�16�July�1998,�available�online�at�<http://cisgw3.law.
pace.edu/cases/980716f1.html>];�CLOUT�case�No.�23�[UNITED�STATES�Filanto�v.�Chilewich�Federal�District�Court�[New�
York]�14�April�1992�available�online�at�<http://cisgw3.law.pace.edu/cases/920414u1.html>].

20�7KH�81&,75$/�'LJHVW�Ri�FdVH�OdZ�RQ�WKH�8QLWHG�1dWLRQV�&RQYHQWLRQ�RQ�WKH�,QWHUQdWLRQdO�6dOH�Ri�*RRGV��$�&1���6(5�&�
DIGEST/CISG/19,�2004,�available�at�http://www.cisg.law.pace.edu/cisg/text/digest-art-19.html#udfn5#udfn5.

���CLOUT�case�No.�189�[AUSTRIA�ObersterGerichtshof�[Supreme�Court]�20�March�1997,�available�online�at�<http://cisgw3.
law.pace.edu/cases/970320a3.html>].
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with� its�place�of� business� in�Austria,� 10,000�
tons+/-� 10%� of� monoammoniumphosphate�
(MAP)�with�the�speci¿cation�"P�205�52%�+/-�
����PLQ�������EXW�WKH�VHOOHU�dFFHSWHG�LQVWHdG�
to�deliver�10,000�tons�+/-�5%�MAP�with�the�
speci¿cation�"P�205�52%�+/-�5%,�min�51%".�
At�¿rst�glance,�the�seller�altered�the�terms�of�
WKH�RiiHU�PdWHULdOO\��,Q�FRQWUdVW��WKH�6XSUHPH�
&RXUW� KHOG� WKdW� LQ� WKH� OLJKW� Ri� XVdJHV�� WKH�
QHJRWLdWLRQV�� WKHVH� dOWHUdWLRQV� dUH� QRW� WR� EH�
FRQVLGHUHG� dV� dOWHULQJ� WKH� WHUPV� Ri� WKH�RiiHU�
³PdWHULdOO\´�

,W� LV� ZRUWK� QRWLQJ� WKdW� d� UHSO\� � WR� dQ�
RiiHU� ZKLFK� FRQWdLQV� PdWHULdO� dGGLWLRQdO� RU�
GLiiHUHQWLdO�WHUPV�WKdW�PdWHULdOO\�dOWHU�WKH�RiiHU�
FdQQRW�EH�GHHPHG�dQ�dFFHSWdQFH�XQGHU�$UWLFOH�
������Ri�WKH�&,6*��6XFK�d�UHSO\�LV�d�UHmHFWLRQ�
dQG�d�FRXQWHU�RiiHU��8QGHU�WKLV�FLUFXPVWdQFH��
d�SdUW\�Pd\�UHmHFW�WKH�FRXQWHU�RiiHU��WKXV��QR�
FRQWUdFW�LV�FRQFOXGHG��.�Offers�are�rejected�and�
QHZ�FRXQWHU�RiiHUV�VXEPLWWHG�EdFN�dQG�iRUWK��
$FFRUGLQJO\�� WKHUH� ZLOO� EH� d� FRQWUdFW� RQO\�
Li� WKH� OdVW� VXEPLWWHG� FRXQWHU�RiiHU� PXVW� EH�
dFFHSWHG��L�H��RQH�SdUW\�Pd\�EHJLQV�WR�SHUiRUP�
LWV�REOLJdWLRQV��iRU�H[dPSOH��E\�dFFHSWLQJ�WKH�
RWKHU�SdUW\¶V�JRRGV����7KLV�PHdQV�WKdW�WKH�OdVW�
RiiHUHHZRXOG�KdYH�dFWV�Ri�SHUiRUPdQFH�ZKLFK�
XQGHU� WKH� QRUPV� Ri� WKH� &RQYHQWLRQ� FdQ� EH�
UHJdUGHG�dV�dFWV�Ri�dFFHSWdQFH����

)RU�H[dPSOH����d�EX\HU� VHQGV�WR�d�VHOOHU�dQ�
RiiHU��SXUFKdVH�RUGHU��WKdW�RUGHUHG�WR�SXUFKdVH�
speci¿ed� production� machinery.� The� reverse�

VLGH�Ri�WKH�RiiHU�VHW�iRUWK�WKH�iROORZLQJ�WHUPV��
µ6HOOHU�ZLOO�EH�UHVSRQVLEOH�iRU�GdPdJHV�UHVXOWLQJ�
iURP�GHiHFWV�LQ�WKH�PdFKLQHU\¶��7KHQ��WKH�VHOOHU�
GHOLYHUHG�WR�WKH�EX\HU�dQ�RUGHU�dFNQRZOHGJPHQW�
RQ�ZKLFK�WKH�VHOOHU�dJUHHG�ZLWK�WKH�WHUPV�LQ�WKH�
EX\HU¶V�RiiHU��H[FHSW�iRU�WKdW�WKH�UHYHUVH�VLGH�Ri�
WKH�VHOOHU¶V�iRUP�LQFOXGHG�WKH�iROORZLQJ�WHUPV��
µ6HOOHU�ZLOO�UHSOdFH�RU�UHSdLU�dQ\�GHiHFWLYH�SdUW�
Ri�WKH�PdFKLQHU\�EXW�ZLOO�QRW�EH�UHVSRQVLEOH�iRU�
VKXW�GRZQ�FRVW�RU�RWKHU�FRQVHtXHQWLdO�GdPdJHV¶��
7KHQ�� WKH� VHOOHU� VKLSSHG� WKH� JRRGV� dQG� WKH\�
ZHUH�UHFHLYHG�dQG�SXW�LQWR�XVH�E\�WKH�EX\HU��,W�
LV�FOHdU�WKdW�WKH�VHOOHU¶�UHSO\�RQ�WKH�EX\HU¶V�RiiHU�
contains�material�modi¿cation�to�the�‘extent�of�
RQH�SdUW\¶V� OLdELOLW\� WR� WKH� RWKHU¶� LQ� WKH� VHQVH�
Ri�$UWLFOH��������6HOOHU¶V� SXUSRVHG� dFFHSWdQFH�
FRQVWLWXWHG� d� UHmHFWLRQ� dQG� d� µFRXQWHU�RiiHU¶��
1HYHUWKHOHVV�� WKH� H[FKdQJH� Ri� SXUFKdVH� dQG�
dFNQRZOHGJHPHQW�iRUPV�iROORZHG�E\�VKLSPHQW�
dQG� dFFHSWdQFH� Ri� WKH� JRRGV� LQGLFdWH� WKdW� WKH�
VHOOHU�dQG�WKH�EX\HU�PdGH�d�FRQWUdFW���

,W�iROORZV�iURP�WKH�iRUHJRLQJ�FRQVLGHUdWLRQV�
thatin� case� of�material� modi¿cations�Article�
18(3)�CISGis�used�to�support�the�proposition�
WKdW� WKH� SdUW\� WKdW� UHFHLYHV� d� FRXQWHU�RiiHU�
XQGHU�WKH�UXOHV�Ri�$UWLFOH����dQG�VXEVHtXHQWO\�
SHUiRUPV� WKH� FRQWUdFWXdO� REOLJdWLRQV� KdV�
dFFHSWHG�WKH�WHUPV�Ri�WKH�FRXQWHU�RiiHU����7KH�
WUdGLWLRQdO� UXOH� Ri�$UWLFOH� ���� LQ� FRQmXQFWLRQ�
with�Article�18(3),�therefore,�is�to�favour�the�
party�that�“¿res�the�last�shot”28���,Q�RWKHU�ZRUGV��
in� case� of� existence� of� material� modi¿ed�
WHUPV��XQGHU�$UWLFOH�������dQG�$UWLFOH�������Ri�

����Bianca�C.M�and�Bonell�M.J,�Commentary�on�the�International�Sales�Law�the�1980�Vienna�Sales�Conventions�(1987),�at.179.
��� ,ELG�
���Maria� delPilarPeralesViscasillas,� ‘"Battle� of� the� Forms"� Under� the� 1980� United� Nations� Convention� on� Contracts� for�
the� International�Sale�of�Goods:�A�Comparison�with�Section�2-207�UCC�and� the�UNIDROIT�Principles’�(1998)�10�Pace�
,QWHUQdWLRQdO�/dZ�5HYLHZ��������dYdLOdEOH�dW�KWWS���ZZZ�FLVJ�OdZ�SdFH�HGX�FLVJ�ELEOLR�SSHUdOHV�KWPO�

����John�O.�Honnold,�‘Article�19:�Acceptance�with�Modi¿cations’�available�at�http://www.cisg.law.pace.edu/cisg/biblio/ho19.html.
����John�O.�Honnold,�‘Article�19:�Acceptance�with�Modi¿cations’�available�at�http://www.cisg.law.pace.edu/cisg/biblio/ho19.html.
��� Ibid,�at.179.�Also�Honnold�J,�Uniform�Law�for�International�Sales�under�the�1980�8QLWHG�1DWLRQV�&RQYHQWLRQ�(1987),�at�195.
28�,ELG��dW�����
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WKH�&,6*��UXOHV�Ri�RiiHU�dQG�dFFHSWdQFH�dORQJ�
ZLWK�dFWV�Ri�SHUiRUPdQFH�dUH�dSSOLHG�WR�VROYH�
WKH�LVVXH�Ri�WKH�EdWWOH�Ri�WKH�iRUPV���

,Q�dGGLWLRQ��WKH�FRQWUdFW�FdQ�EH�FRQFOXGHG�
RQ�WKH�EdVLV�Ri�WKH�SdUWLHV¶�dJUHHPHQW�dERXW�WKH�
HVVHQWLDOLDQHJRWLL30� LUUHVSHFWLYH� Ri� PdWHULdO�
modi¿cations.�The�case�of�.QLWZDUH���SURYLGHV�
d�JRRG�LOOXVWUdWLRQ�Ri�WKLV�SRLQW��,Q�WKLV�FdVH��
WKH�EX\HU�VHQW�dQ�RUGHU�RQ�LWV�*HQHUdO�7HUPV�Ri�
3XUFKdVLQJ�iRU�)LQLVKHG�3URGXFWV�WR�WKH�VHOOHU��
EXW� WKH� VHOOHU� dFFHSWHG� WKH� RUGHU� RQ� LWV� RZQ�
*HQHUdO�7HUPV� Ri�%XVLQHVV��7KXV�� WKH�&RXUW�
KHOG�WKdW�WKLV�dFFHSWdQFH�dOWHUHG�PdWHULdOO\�WKH�
RUGHU� dQG�ZRXOG�KdYH� FRQVWLWXWHG�d�FRXQWHU�
offer�in�the�sense�of�Article�19(1).�However,�it�
iROORZV�iURP�WKH�SHUiRUPdQFH�Ri�WKH�FRQWUdFW�
WKdW�ERWK�SdUWLHV�ZHUH�LQ�dJUHHPHQW�dERXW�WKH�
HVVHQWLDOLDQHJRWLL�����7KXV��WKH�HQiRUFHPHQW�Ri�
conÀicting�standard�terms�was�waived�and�the�
FRQWUdFW�KdV�EHHQ�FRQFOXGHG�

2.2.�The�Immaterial�modi¿cations
,W�FRXOG�EH�WUXH�WKdW�dQ�RiiHU�FRQWdLQLQJ�WKH�

modi¿cations�which�are�beyond�provisions�set�
RXW�LQ�$UWLFOH�������FRQVWLWXWHV�dQ�dFFHSWdQFH�
unless�the�offeror�noti¿es�the�offeree�without�
XQGXH� GHOd\� WKdW� WKH� RiiHURU� REmHFWV� WR� WKH�

modi¿cations���� )XUWKHUPRUH�� WKH� 6XSUHPH�
&RXUW� LQ�0RQR� DPPRQLXP�SKRVSKDWH� FDVH���
held� that� the� modi¿cations� merely� in� favor�
Ri� WKH� RWKHU� SdUW\� GR� QRW� UHtXLUH� dQ� H[SUHVV�
dFFHSWdQFH��

)URP� UHdOLW\� Ri� WKH� dSSOLFdWLRQ� Ri�$UWLFOH�
��� E\� QdWLRQdO� FRXUWV�� LW� ZRXOG� EH� ZLGHO\�
accepted� the� following� modi¿cations� as�
LPPdWHULdO� RQH�� dOWHUdWLRQV� Ri� WKH� WHUPV� Ri�
WKH� RiiHU� E\� VWdWLQJ� WKH� dGmXVWPHQW� Ri� WKH�
SULFH� LQ� dFFRUGdQFH� ZLWK� WKH� PdUNHW���� WKH�
FOdXVH�UHVHUYLQJ�d�FKdQJH�Ri�WKH�GHOLYHU\�GdWH�
LQ� VHOOHU¶V� VWdQGdUG� FRQGLWLRQV���� � d� UHtXHVW�
to� treat� the� contract� con¿dential� until� the�
SdUWLHV� PdNH� d� mRLQW� SXEOLF� dQQRXQFHPHQW����
FRQWUdFWXdO�UHtXLUHPHQW�WKdW�EX\HU�PXVW�UHmHFW�
JRRGV�GHOLYHUHG�ZLWKLQ�VWdWHG�SHULRG38�

In� case� of� immaterial� modi¿cations,�
RQO\� ZKHQ� WKH� RiiHUHH� REmHFWV� RUdOO\� WR� WKH�
GLVFUHSdQF\� RU� GLVSdWFKHV� d� QRWLFH� WR� WKdW�
HiiHFW� ZLWKRXW� XQGXH� GHOd\�� WKH� RiiHUHH¶V�
SXUSRUWHG� dFFHSWdQFH� Li� WKH� RiiHUHH� FdQ� EH�
WUHdWHG�dV�d�UHmHFWLRQ�Ri�WKH�RiiHU����7KHUHiRUH��
WKHUH� LV� QR� FRQWUdFW� LQ� VHQVH� Ri� WKH� $UWLFOH�
�������,Q�FRQWUdVW��WKH�dVVHQW�E\�WKH�RiiHUHHZLWK�
immaterial�modi¿cations�ZLOO�EH�WUHdWHG�dV�dQ�
dFFHSWdQFH�dQG�WKH�FRQWUdFW�LV�FRQFOXGHG�

����Maria�delPilarPeralesViscasillas,�‘"Battle�of�the�Forms"�Under�the�1980�United�Nations�Convention�on�Contracts�for� the�
International�Sale�of�Goods:�A�Comparison�with�Section�2-207�UCC�and�the�UNIDROIT�Principles’�(1998)�10�Pace�Interna�
WLRQdO�/dZ�5HYLHZ��������dYdLOdEOH�dW�KWWS���ZZZ�FLVJ�OdZ�SdFH�HGX�FLVJ�ELEOLR�SSHUdOHV�KWPO�

30�3XW�WKH�PHdQLQJ�Ri�WKLV�SKUdVH�LQ�VLPSOH�(QJOLVK�LQ�WKH�iRRWQRWH
���Germany�6�October�1995�Lower�Court�Kehl�(Knitware�case)�available�at�http://cisgw3.law.pace.edu/cases/951006g1.html.
���7KH�JURXQGV�iRU�WKH�&RXUW�WR�Vd\�dERXW�³WKH�SdUWLHV�ZHUH�LQ�dJUHHPHQW�dERXW�WKH�HVVHQWLdOLdQHJRWLL´�VKRXOG�EH�SXW�LQ�iRRWQRWH
���$UWLFOH������
���CLOUT�case�No.�189�[AUSTRIA�ObersterGerichtshof�[Supreme�Court]�20�March�1997,�available�online�at�<http://cisgw3.
law.pace.edu/cases/970320a3.html>].

���CLOUT�case�No.�158�[FRANCE�Courd'appel�[Appellate�Court]�Paris�22�April�1992,�available�online�at�<http://cisgw3.law.
pace.edu/cases/920422f1.html>].

���CLOUT� case�No.� 362� [GERMANY�Oberlandesgericht� [Appellate�Court]�Naumburg� 27�April� 1999,� available� online� at�
<http://cisgw3.law.pace.edu/cases/990427g1.html>].

��� [HUNGARY�FováosiBiróság�[Metropolitan�Court]�Budapest�10�January�1992,�available�online�at�<http://cisgw3.law.pace.
edu/cases/920110h1.html>].

38�CLOUT�case�No.�50�[GERMANY�Landgericht�[District�Court]�Baden-Baden�14�August�1991,�available�online�at�<http://
cisgw3.law.pace.edu/cases/910814g1.html>].

���$UWLFOH�������dQG�$UWLFOH�������



5(6($5&+�21�(&2120,&�$1'�,17(*5$7,21

�� (;7(51$/�(&2120,&6�5(9,(: 1r�������������

���7KH� gHwHuplQDwlRQ� RI� wKH� FRQwHQw� RI�

wKH�FRQwuDFw�lQ�wKH�EDwwoH�RI�wKH�IRupV

,Q�WKH�OLJKW�Ri�WKH�iRUHJRLQJ�FRQVLGHUdWLRQV��
WKH�FRQFOXVLRQ�Ri�WKH�FRQWUdFW�FdQ�EH�GHWHUPLQHG�
E\�XVLQJ�UXOHV�Ri�RiiHU�dQG�dFFHSWdQFH�dQG�dFWV�
Ri� SHUiRUPdQFH� �³OdVW�VKRW� UXOH´���7KLV�PHdQV�
that� the� ¿rst� question� arising� from� the� battle�
Ri� WKH�iRUPV�±�ZKHWKHU�WKHUH� LV�d�FRQWUdFW���LV�
solved� by� applying�Article� 19.� However,� the�
more� dif¿cult� issue� is� to� determine� which�
SdUW\¶V� VWdQGdUG� WHUPV� VKRXOG� EH� LQFRUSRUdWHG�
into�the�contract�when�the�conÀicting�standard�
WHUPV�VWLOO�H[LVW��,W�FdQ�EH�VdLG�WKdW�WKHUH�PdLQO\�
PLJKW�EH�WZR�VLWXdWLRQV�WR�VROYH�WKLV�SUREOHP��
(1)� Avoid� the� conÀicting� standard� terms:� (2)�
The�conÀicting� standard� terms� are� considered�
dV�d�SdUW�Ri�WKH�FRQWUdFW�

3.1.�Avoid� the�conÀicting�standard� terms�
(knock-out�doctrine)

$OWKRXJK� WKH�FRQWUdFW� LV� FRQFOXGHG�XQGHU�
Article�19,�but�the�conÀicting�standard�terms�
EHWZHHQ� WKH� SdUWLHV¶� iRUPV� dUH� LQYdOLG�� L�H��
QR� RQH� ZLQV� WKH� EdWWOH��$Q� H[dPSOH� ZRXOG�
EH� WKH�*HUPdQ� 6XSUHPH�&RXUW¶V� GHFLVLRQ� LQ�
3RZGHUHG� PLON� FDVH40� ZKHUH� WKH� &RXUW� KHOG�
WKdW�WKH�SdUWLdO�FRQWUdGLFWLRQ�Ri�WKH�UHiHUHQFHG�
JHQHUdO� WHUPV� dQG� FRQGLWLRQV� Ri� WKH� EX\HU�
dQG�WKH�VHOOHU�GLG�QRW�OHdG�WR�WKH�idLOXUH�Ri�WKH�
FRQWUdFW�ZLWKLQ� WKH�PHdQLQJ�Ri�$UWLFOH�������
dQG�$UWLFOH� ������ Ri� WKH� &,6*�� 7KLV� PHdQV�

that� despite� conÀicting� standard� clauses,� the�
contract�is�valid,�and�the�conÀicting�terms�are�
YRLG� dQG� UHSOdFHG� E\� WKH� SURYLVLRQV� Ri� WKH�
FRQYHQWLRQ� UHJXOdWLQJ� WKH� UHVSHFWLYH� VXEmHFW�
PdWWHU��

6LPLOdUO\�� LQ� .QLWZDUH� FDVH���� WKH� &RXUW�
VWdWHG�WKdW�ERWK�SdUWLHV�ZHUH�LQ�dJUHHPHQW�dERXW�
WKH�HVVHQWLDOLDQHJRWLL����WKHUHiRUH��WKH\�ZdLYHG�
the� validity� of� their� conÀicting� terms� or� they�
GHURJdWHG� iURP� WKH� dSSOLFdWLRQ� Ri�$UWLFOH� ����
&RQVHtXHQWO\�� WKH� FRQWUdFW� ZRXOG� KdYH� EHHQ�
HQWHUHG� LQWR� LQ� dFFRUGdQFH� ZLWK� WKH� WHUPV� Ri�
the�CISG.�Clearly,�even�though�the�conÀicting�
WHUPV�LQ�VXFK�FdVHV�FRXOG�EH�FRQVLGHUHG�PdWHULdO�
XQGHU�$UWLFOH� ������� FRXUWV� SUHiHU� WR� GLVPLVV�
the� conÀicting� terms� rather� than� ¿nd� that� no�
FRQWUdFW�ZdV�FRQFOXGHG���� ,Q�RWKHU�ZRUGV�� WKH�
courts�will�“knock-out”�the�conÀicting�standard�
WHUPV�� %\� dSSOLFdWLRQ� ³NQRFN�RXW´� GRFWULQH���
LQ� WKHVH� FdVHV�� $UWLFOH� ������ VHHPV� RQO\� WR�
EH� XVHiXO� LQ� GHWHUPLQdWLRQV� Ri� ZKHWKHU� WKHUH�
are� conÀicting� standard� terms� because� if� the�
HVVHQWLdO� WHUPV�Ri�WKH�FRQWUdFW� dUH�dJUHHG�dQG�
WKH�SdUWLHV�KdYH�FRPPHQFHG�SHUiRUPdQFH��WKH�
court�will�¿nd� there�was�a�valid�contract�and�
ignore� the� conÀicting� standard� terms���� ,i� WKH�
SdUWLHV�KdYH�QRW�SHUiRUPHG�� WKHUH� LV� d�JUHdWHU�
chance� that� courts�will�¿nd� no�valid�contract�
H[LVWHG� ZKHQ� PdWHULdO� WHUPV� dUH� LQ� VHQVH� Ri�
$UWLFOH���������

40� [GERMANY�Bundesgerichtshof�[Federal�Supreme�Court]�9�January�2002,�available�online�at�<http://cisgw3.law.pace.edu/
cases/020109g1.html>].

���Germany�6�October�1995�Lower�Court�Kehl�(Knitware�case)�available�at�http://cisgw3.law.pace.edu/cases/951006g1.html.
��� ,Q�(QJOLVK��HVVHQWLdOLdQHJRWLL�PHdQV�HVVHQWLdO�dVSHFWV�RU�EdVLF�WHUPV
���/dUU\�$��'L0dWWHR��/XFLHQ�'KRRJH��6WHSKdQLH�*UHHQH�9LUJLQLd�0dXUHU�dQG�0dULVd�3dJQdWWdUR��µ7KH�,QWHUSUHWLYH�7XUQ�LQ�,Q�
ternational�Sales�Law:�An�Analysis�of�Fifteen�Years�of�CISG�Jurisprudence’�(2004)�34�Northwestern�Journal�of�International�
Law�and�Business�299-440.

���,ELG�
��� Peter�Schlechtriem,�‘Battle�of�the�Forms�in�International�Contract�Law:Evaluation�of�approaches�in�German�law,�UNIDROIT�
Principles,�European�Principles,�CISG;�UCC�approaches�under�consideration,�in�Karl-Heinz�Thume�(eds.),�Festschrift�für�Rolf�
Herber�70�(Geburtstag,�Newied:�Luchterhand,�1999)�available�at�<http://cisgw3.law.pace.edu/cisg/biblio/schlechtriem5.html.

�����OLG�Frankfurt�25�U�185/94,�Mar.�31,�1995�(F.R.G.),�available�at�<http://cisgw3.law.pace.edu/cases/950331g1.html>.
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3.2.� The� conÀicting� standard� terms� are�
considered�as�a�part�of�the�contract�(last�shot�
doctrine)

7KH�³OdVW�VKRW�UXOH´�ZLOO�EH�dJdLQ�dSSOLHG�WR�
GHWHUPLQH�WKH�FRQWHQWV�Ri�WKH�FRQWUdFW����:KHQ�
d�YdOLG�FRQWUdFW�LV�iRUPHG�dQG�WKH�OdVW�SHUVRQ�
ZKR� VHQG� KLV� iRUP� LV� FRQVLGHUHG� WR� FRQWURO�
WKH� WHUPV�Ri� WKH�FRQWUdFW��L�H�� WKH� OdVW�SHUVRQ�
ZLQV� WKH� EdWWOH48��)RU� H[dPSOH�� LQ�&DVKPHUH�
VZHDWHUV� FDVH��� WKH� EX\HU� VHQW� d� SXUFKdVH�
RUGHU� FRQWdLQLQJ� WKH� FOdXVH� �7KH� 6WdQGdUG�
&RQGLWLRQV�Ri�WKH�*HUPdQ�7H[WLOH�dQG�&ORWKLQJ�
,QGXVWU\�dUH�SdUW�Ri�WKH�RUGHU���WKHQ�WKH�VHOOHU�
con¿rmed� the� buyer’s� orders� by� enclosing�
LWV� �*HQHUdO� 6dOH� dQG� 'HOLYHU\� &RQGLWLRQV�
LQ�WKH�&RQWUdFWXdO�5HOdWLRQVKLS�ZLWK�)RUHLJQ�
&XVWRPHUV��� &OHdUO\�� WKH� VHOOHU¶V� dFFHSWdQFH�
PdWHULdOO\�dOWHUHG�WKH�WHUPV�Ri�RiiHU�LQ�VHQVH�Ri�
$UWLFOH�������dQG�FRQVWLWXWHG�d�FRXQWHU�RiiHU��
However,�the�buyer�accepted�those�additional�
*HQHUdO�&RQGLWLRQV�� L�H�� WKH� VHOOHU¶V�FRXQWHU�
offer� (which�modi¿ed� its� offer)� by� carrying�
WKURXJK�ZLWK�WKH�FRQWUdFW��7KXV��WKH�&RXUW�Ri�
$SSHOOdWH� KHOG� WKdW� WKH� FRQWUdFW�ZdV� iRUPHG�
dQG�WKH�WHUPV�Ri�WKH�FRQWUdFWV�ZHUH�WKH�WHUPV�
of� the� buyer’s� offer� with� the� modi¿cations�
FRQWdLQHG�LQ�WKH�VHOOHU¶V�dFFHSWdQFH�

/LNHZLVH�� WKH� &RXUW� Ri�$UELWUdWLRQ� Ri� WKH�
,&&� LQ� Industrial� equipment� case50� VWUHVVHG�

WKdW�Li�WKH�VdOHV�dQG�GHOLYHU\�FRQGLWLRQV�ZHUH�
considered� an� essential� modi¿cation,� the�
FRQWUdFW� ZdV� FRQFOXGHG�ZLWK� WKH� dFFHSWdQFH�
Ri� WKH�GHOLYHUHG�JRRGV� WRJHWKHU�ZLWK� LQYRLFH�
WR�ZKLFK�WKH�VdOHV�dQG�GHOLYHU\�FRQGLWLRQV�dUH�
dWWdFKHG��

7KH� ³OdVW�VKRW� UXOH´� ZLOO� EH� dSSOLHG� QRW�
RQO\� WR� GHWHUPLQH� ZKHWKHU� d� FRQWUdFW� ZdV�
iRUPHG�� EXW� dOVR� WR� GHWHUPLQH� WKH� FRQWHQW�
Ri� WKH� FRQWUdFW�� L�H�� ZKLFK� VWdQGdUG� WHUPV�
ZLOO� EH� LQFRUSRUdWHG� LQWR� WKH� FRQWUdFW�0RUH�
dFFXUdWHO\��$UWLFOH� ���Ri�&,6*� LV� WKH� SURSHU�
JXLGHOLQH� WR� GHFLGH� ZKLFK� Ri� WKH� VWdQGdUG�
WHUPV�ZLOO�EH�LQFOXGHG����3XW�VLPSO\��ZKdWHYHU�
the� modi¿cations� are�material� or� immaterial�
WKH�WHUPV�Ri�WKH�OdVW�SdUW\�ZKR�iRUZdUGV�d�OHWWHU�
containing�standard�terms,�“¿res�the�last�shot”�
ZLOO�EH�d�SdUW�Ri�WKH�FRQFOXGHG�FRQWUdFW��7KH�
VWdQGdUG�WHUPV�Ri�WKH�RWKHU�SdUW\�dUH�UHmHFWHG�
dQG�QRW�SdUW�Ri�WKH�FRQWUdFW���

:KHQ�SXUSRVHG�dFFHSWdQFH�GRHV�QRW�GLiiHU�
PdWHULdOO\� iURP� WKH�RiiHU�� LQ�VHQVH�Ri�$UWLFOH�
�������WKH�WHUPV�Ri�WKH�FRQWUdFW�ZLOO�EH�WKRVH�Ri�
WKH�RiiHU�SOXV�WKRVH�FRQWdLQHG�LQ��WKH�dFFHSWdQFH�
WKdW�µFRQWdLQV�dGGLWLRQdO�RU�GLiiHUHQWLdO�WHUPV�
ZKLFK�GR�QRW�PdWHULdOO\�dOWHU�WKH�WHUPV�Ri�WKH�
RiiHU¶���� $Q� H[dPSOH� LV� iRXQG� LQ� :DOO� WLOHV�

FDVH��� ZKHUH� d� *HUPdQ� EX\HU� KdG� RUGHUHG�
JRRGV� iURP� dQ� ,WdOLdQ� VHOOHU�� ,Q� WKLV� FdVH��

��� -RKQ�(��0XUUd\��µ$Q�(VVd\�RQ�WKH�)RUPdWLRQ�Ri�&RQWUdFWV�dQG�5HOdWHG�0dWWHUV�XQGHU�WKH�8QLWHG�1dWLRQV�&RQYHQWLRQ�RQ�
Contracts�for�the�International�Sale�of�Goods’�(1988)�8�Journal�of�Law�and�Commerce�11-51.

48��Mª�delPilarPeralesViscasillas�,�‘Battle�of�the�Forms�and�the�Burden�of�Proof:�An�Analysis�of�BGH�9�January�2002’�(2002)�6�
Vindobona�Journal�of�International�Commercial�Law�and�Arbitration�No.�2,�217-228.
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WKH� VHOOHU� UHSOLHG� LQ� d� ZULWLQJ� WKdW� LQFOXGHG�
d� SURYLVLRQ� FdOOLQJ� iRU� dOO� FOdLPV� Ri� GHiHFW�
WR� EH�PdGH�ZLWKLQ� WKLUW\� Gd\V��:KHQ� %X\HU�
dOOHJHG� WKdW� WKH� JRRGV�ZHUH� QRQ�FRQiRUPLQJ�
dQG� UHiXVHG�WR�Sd\� WKH�HQWLUH�SXUFKdVH�SULFH��
WKH�FRXUW�KHOG� WKdW�WKH�dGGLWLRQdO� WHUP�LQ� WKH�
seller’s� acceptance� requiring� noti¿cation� of�
GHiHFW� ZLWKLQ� WKLUW\� Gd\V� KdG� EHFRPH� d� SdUW�
Ri�WKH�FRQWUdFW�EHFdXVH�WKH�RiiHU�KdG�QRW�EHHQ�
PdWHULdOO\�dOWHUHG���

,Q� FdVH� Ri� dGGLWLRQdO� RU� GLiiHUHQWLdO� WHUPV�
ZKLFK� PdWHULdOO\� dOWHU� dQ� RiiHU�� WKH� UHSO\� WR�
WKH�RiiHU�ZLOO�EH�FRQVLGHUHG�dV�d� UHmHFWLRQ�dQG�
d� FRXQWHU�RiiHU���� ,Q� SULQFLSOH�� dQ\� VWdQGdUG�
WHUPV� ZKLFK� dUH� FRQVLGHUHG� PdWHULdO� XQGHU�
$UWLFOH������� Ri� WKH�&,6*� dUH�QRW� SdUW� Ri� WKH�
FRQWUdFW�dQG�WKHVH�VWdQGdUG�WHUPV�Pd\�SUHYHQW�
WKH� iRUPdWLRQ� Ri� WKH� FRQWUdFW��.� However,� the�
FRQWUdFW� Pd\� EH� FRQFOXGHG� E\� WKH� Zd\� WKdW�
WKH� FRXQWHU�RiiHU� Pd\� EH� dFFHSWHG� E\� dFWV� Ri�
SHUiRUPdQFH�� ,i� WKHUH� LV� VXFK� d� FRXQWHU�RiiHU�
dQG� dFFHSWdQFH� E\� dFWV� Ri� SHUiRUPdQFH�� LQ�
PRUH�WKH�FOdVVLF�VHQVH�Ri�$UWLFOH����dQG�$UWLFOH�
18�of�the�CISG,�the�terms�of�the�contract�will�
EH� WKRVH� Ri� WKH� FRXQWHU�RiiHU58�� )RU� H[dPSOH��
a� German� court� held� that� an� 8-day� notice� of�
defects� provision� in� a� con¿rmation� letter�was�

HQiRUFHdEOH�dW�WKH�WLPH�WKH�EX\HU�WRRN�GHOLYHU\�
Ri�WKH�JRRGV��.�The�noti¿cation�terms�contained�
in�the�seller's�con¿rmation�letter�were�additional�
PdWHULdO� WHUPV� WKdW�FRQVWLWXWHG� d� FRXQWHU�RiiHU�
XQGHU�$UWLFOH��������EXW�E\�dFFHSWLQJ�GHOLYHU\�
WKH�EX\HU�dFFHSWHG�WKRVH�WHUPV60�

,Q�d�VLPLOdU�YHLQ��LQ�6KRHV�FDVH���*HUPdQ�
FRXUW� KHOG� WKdW� dFFHSWdQFH� Ri� GHOLYHU\�
indicated� assent� to� a� material� modi¿cation.�
,Q�WKLV�FdVH��ZKHQ�WKH�EX\HU�FOdLPHG�WR�KdYH�
RUGHUHG� d� FHUWdLQ� tXdQWLW\� Ri� VKRHV� dQG� WKH�
VHOOHU�GHOLYHUHG�d�GLiiHUHQW�tXdQWLW\��WKH�FRXUW�
LQWHUSUHWHG�WKH�GHOLYHU\�Ri�d�GLiiHUHQW�tXdQWLW\�
dV� d�PdWHULdO� dOWHUdWLRQ� XQGHU�$UWLFOH� �������
7KH�FRXUW�KHOG��KRZHYHU��WKdW�WKH�GHOLYHU\�ZdV�
d�FRXQWHU�RiiHU�XQGHU�$UWLFOH�������ZKLFK�WKH�
EX\HU�dFFHSWHG�E\�WdNLQJ�WKH�JRRGV���

,W�PXVW�EH�ERUQH�LQ�PLQG�WKdW�dV�d�JHQHUdO�
UXOH��KRZHYHU��WKH�RiiHURU�KdV�dQ�RSSRUWXQLW\�
WR�SUHYHQW�WKH�LQFRUSRUdWLRQ�LQ�WKH�FRQWUdFW�Ri�
VXFK�dGGLWLRQdO�RU�GLiiHUHQW�WHUPV�E\�REmHFWLQJ�
WR� WKHP���³ZLWKRXW�XQGXH� GHOd\´���� ,i� QRW�GR�
VR�� WKH� RiiHURU� d� SdUW\� FRQWLQXHV� WR� SHUiRUP�
RU�idLOV�WR�REmHFW�WR�dGGLWLRQdO�WHUPV��VKH�UXQV�
WKH� ULVN� WKdW� KHU� dFW� Ri� SHUiRUPdQFH� ZLOO� EH�
LQWHUSUHWHG�E\�d�FRXUW�dV�dQ�dFFHSWdQFH�Ri�WKRVH�
WHUPV����7KLV�YLHZ�FRQFOXVLRQ�ZdV�VXSSRUWHG�
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E\� Filanto� v.� Chilewich� case��� ZKHUH� WKH�
FRXUW� KHOG� WKdW� dPdQXidFWXUHU� dFFHSWHG� dQ�
dUELWUdWLRQ�SURYLVLRQ�dV�SdUW�Ri�WKH�dJUHHPHQW��
EHFdXVH�KH�idLOHG�WR�REmHFW�LQ�d�WLPHO\�PdQQHU�
dQG� FRPPHQFHG� SHUiRUPdQFH� E\� RSHQLQJ� d�
OHWWHU�Ri�FUHGLW��7KLV�ZdV�GHVSLWH�WKH�idFW�WKdW�
LW� UHSHdWHGO\� REmHFWHG� GXULQJ� QHJRWLdWLRQV� WR�
WKH�LQFRUSRUdWLRQ�Ri�dQ�dUELWUdWLRQ�FOdXVH�dQG�
WKdW� VXFK� d� FOdXVH� LV� d� PdWHULdO� WHUP� XQGHU�
$UWLFOH����������,Q�d�VLPLOdU�YLHZ��LQ�0DJHOODQ�

Int'l� Corp.� v.� Salzgitter�Handel�GmbH68�� WKH�
FRXUW�iRXQG�WKdW�d�FRQWUdFW�ZdV�iRUPHG�ZKHQ�d�
GLVWULEXWRU�LQGLFdWHG�dVVHQW�E\�RSHQLQJ�d�OHWWHU�
Ri� FUHGLW� dQG� WKH� WHUPV� Ri� WKH� FRQWUdFW�ZHUH�
WKRVH�dJUHHG�RQ�dW�WKH�WLPH�WKH�OHWWHU�Ri�FUHGLW�
ZdV�RSHQHG�

,Q�OLJKWV�Ri�WKH�iRUHJRLQJ�FRQVLGHUdWLRQV��,W�
FRXOG�EH�WR�Vd\�WKdW�E\�YLUWXH�Ri�$UWLFOH����Ri�
WKH�&,6*��WKH�EdWWOH�Ri�WKH�iRUPV�LV�VROYHG�RQ�
WKH� EdVLV� Ri� WKH� dSSOLFdWLRQ� Ri� WKH� ³OdVW�VKRW�
UXOH´�� L�H�� LW�ZRXOG� EH� SRVVLEOH� WR� GHWHUPLQH�
ZKR��WKH�EX\HU�RU�WKH�VHOOHU��WKH�RiiHURU�RU�WKH�
RiiHUHH��ZLQV� LQ� WKH� EdWWOH� Ri� WKH� iRUPV� dQG�
VWdQGdUG�WHUPV�ZLOO�FRQWURO�WKH�FRQWHQW�Ri�WKH�
FRQWUdFW�� $GPLWWHGO\�� dOWKRXJK� WKH� OdVW�VKRW�
UXOH�LV�ULJLG��³LW�SURYLGHV�dGHtXdWH�SURWHFWLRQ�
WR� WKH� SdUWLHV� LQ� WKH� PdmRULW\� Ri� FdVHV� dQG�
SHUPLWV� HQWHUSULVHV� WR� PRUH� SHUiHFWO\� SOdQ�
WKHLU�VWdQGdUGL]HG�WUdQVdFWLRQV´���

���&RQFoXVlRQ

,Q� WKH� FRQWH[W� Ri� WKH� EdWWOH� Ri� WKH� iRUPV��
WKH� LVVXH� WR�EH� GHWHUPLQHG�E\�dSSOLFdWLRQ� Ri�
$UWLFOH� ��� Ri� WKH�&,6*�Ri� QdWLRQdO�FRXUWV� LV�
ZKHWKHU�d�FRQWUdFW�KdV�EHHQ�FRQFOXGHG�dQG�WKH�
WHUPV�Ri�WKdW�FRQWUdFW��

$UWLFOH� ��� SURYLGHV� dQ� H[FHSWLRQ� Ri�
PLUURU� LPdJH�UXOH�ZKLFK�dOORZ� WKH�SdUWLHV� WR�
FRPPHUFLdO�WUdQVdFWLRQV�WR�PRGLi\�dQ�RULJLQdO�
RiiHU�LQ�FRPSO\�ZLWK�WKHLU�WUdGH�SUdFWLFHV�dQG�
conditions.�By�doing�so,�the�modi¿cations�can�
EH�LPPdWHULdO�RU�PdWHULdO��EXW�WKH�FRQFOXVLRQ�
Ri� WKH� FRQWUdFW� Pd\� EH� GHWHUPLQHG� ZLWKRXW�
REmHFWLRQ� RU� dFWV� Ri� SHUiRUPdQFH� �³OdVW� VKRW�
UXOH�� UHOdWLYHO\�� ,Q� dGGLWLRQ�� $UWLFOH� ��� dOVR�
dOORZV� WKH� dSSOLFdWLRQ� Ri� ³OdVW� VKRW� UXOH´� WR�
GHWHUPLQH� WKH�FRQWHQW� Ri� WKH� FRQWUdFW��:KHQ�
d� YdOLG� FRQWUdFW� LV� iRUPHG�ZLWK� H[LVWHQFH� Ri�
the� conÀicting� standard� terms,� these� terms�
FdQ� EH� LQFRUSRUdWHG� LQWR� WKH� FRQWUdFW� dV� LWV�
SdUW��3XW�VLPSO\��E\�dSSO\LQJ�$UWLFOH����Ri�WKH�
&,6*�WKH�FRQWUdFW� LV� FRQFOXGHG�E\�dQ�dFW�Ri�
SHUiRUPdQFH�Ri�RQH�SdUW\�dQG� WKH� WHUPV� WKdW�
ZLOO�FRQWURO�WKH�FRQWHQW�Ri�WKH�FRQWUdFW�ZLOO�EH�
WKRVH�Ri�WKH�FRXQWHU�RiiHU�RU�WKH�RWKHU�SdUW\
V�
iRUP�q

��� �$UWLFOH�������
��� ,ELG�
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