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7KH� WUDGLWLRQDO�YLOODJH�PDUNHW�KDV� WXUQHG�

LQWR� D� JOREDO� PDUNHW� WKHVH� GD\V�� $OO� WKRVH�

SURGXFWV�ZH�XVH�RU�FRQVXPH�RQ�D�GD\�WR�GD\�

EDVLV�DUH�EHLQJ�SURGXFHG�DOO�RYHU�WKH�ZRUOG��

1RW� WR� PHQWLRQ�� PDQXIDFWXULQJ� FRPSDQLHV��

UHJDUGOHVV� RI� VL]H�� RIWHQ� REWDLQ� WKHLU� SDUWV��

FRPSRQHQWV�� UDZ� PDWHULDOV�� DQG� VXSSOLHV�

IURP�VRXUFHV�EH\RQG�WKHLU�FRXQWU\�ERUGHU��$V�

EDUULHUV� WR� WUDGH� FRQWLQXH� WR� VKULQN��ELOOLRQV�

RI� GROODUV¶� ZRUWK� RI� JRRGV� ZLOO� FRQWLQXH�

to� Àow� across� the� national� border.� As� a�
result,� the� requirement� for� one� uni¿cation�
DQG� KDUPRQL]DWLRQ� RI� ODZ� EHFRPHV� PRUH�

LPSHUDWLYH� WKDQ� HYHU�� ZKLFK� OHDGV� WR� WKH�

HVWDEOLVKPHQW�RI�WKH�&,6*�������&,6*�LV�RIWHQ�

KDLOHG�LW�DV�³DUJXDEO\�WKH�JUHDWHVW�OHJLVODWLYH�

DFKLHYHPHQW� DLPHG� DW� KDUPRQL]LQJ� SULYDWH�

FRPPHUFLDO� ODZ´�� $V� WKH� &RQYHQWLRQ� LV� LQ�

IRUFH� LQ� PRUH� WKDQ� ��� FRXQWULHV�� FRYHULQJ�

$EVWUDFW

The�Vienna�Convention�on�Contracts�for�the�International�Sale�of�Goods�Contract�or�the�
CISG�1980�is�often�considered�to�be�a�great�success�in�harmonizing�private�commercial�laws.�
+RZHYHU��WKHUH�LV�D�FRPPRQ�VFHQH�WKDW�WKH�SDUWLHV�RI�LQWHUQDWLRQDO�VDOHV�XVXDOO\�DJUHH�WR�

exclude�the�application�of�the�Convention�and�forgo�the�potential�bene¿ts�it�can�bring�about.�
7DNLQJ�LQWR�DFFRXQW�RI�WKH�IDFW�WKDW�9LHWQDP�KDV�EHFRPH�D�PHPEHU�VWDWH�RI�WKH�&RQYHQWLRQ�

since�the�beginning�of�2017,�without�proper�equipment�on�the�knowledge�regarding�the�issue,�
WKHUH�LV�D�KLJK�FKDQFH�WKDW�RXU�HQWHUSULVHV�ZLOO� IROORZ�WKH�IRRWVWHSV�RI�WKH�SUHGHFHVVRUV�WR�

FRQVWDQWO\�RSW�RXW�RI�WKH�&RQYHQWLRQ�ZLWKRXW�DQ\�FRQVLGHUDWLRQ�DQG�GHSULYH�WKHPVHOYHV�RI�

the�advantages�accompanying�with�it.�Hence,�this�article�aims�to�look�deeply�into�the�reasons�
behind�the�opting�out�decision�of�the�enterprises�via�examining�the�CISG�exclusion�situation�
in�some�countries�and�conducting�in-depth�analysis�regarding�the�problem.
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PRUH� WKDQ� WZR�WKLUGV� RI� ZRUOG� WUDGH� DQG� LV�

LQFUHDVLQJO\� DSSOLHG� E\� GLVSXWH� VHWWOHPHQW�

ERGLHV��LWV�VXFFHVV�LV�UDUHO\�LQ�GRXEW�

1HYHUWKHOHVV�� WKHUH� LV� D� ZHOO�NQRZQ� IDFW�

WKDW�WKH�SDUWLHV�RI�LQWHUQDWLRQDO�VDOHV�XVXDOO\�

DJUHH� WR� H[FOXGH� WKH� DSSOLFDWLRQ� RI� WKH�

&RQYHQWLRQ��ZKLFK�LV�DWWULEXWDEOH�WR�D�YDULHW\�

RI� UHDVRQV�� ERWK� VXEMHFWLYH� DQG� REMHFWLYH��

7KH� TXHVWLRQ� RI�ZKDW� DUH� WKH� DIWHUPDWKV� RI�

WKH� H[FOXVLRQ� RI� &,6*� UHFHLYHV� PRUH� DQG�

PRUH�DWWHQWLRQ�DV�WKH�QXPEHU�RI�RSW�RXWV�KDV�

FRQWLQXRXVO\� HVFDODWHG��7KH� DQVZHU� WR� VXFK�

TXHVWLRQ� EHFRPHV� HYHQ�PRUH� FULWLFDO� DV� WKH�

CISG�was�of¿cially�in�force�in�Vietnam�on�1st�
January�2017�and�hence,�it� is�of�importance�
WR� FRQGXFW� D� UHVHDUFK� LQWR� WKH� SUREOHP��

HVSHFLDOO\�IURP�WKH�SHUVSHFWLYH�RI�HQWHUSULVHV�

that� will� be� directly� inÀuenced� from� such�
GHFLVLRQV�

:LWK� WKDW� LQ� PLQG�� WKH� DXWKRUV� GHFLGHG�

WR� ZULWH� WKLV� SDSHU� WR� VKRZ� DOO� SRVVLEOH�

UHDVRQV� IRU� WKH� FKRLFH� RI� RSW�RXW� RI� &,6*�

E\�HQWHUSULVHV�DQG�WKH�SRWHQWLDO�HIIHFW�LW�PD\�

KDYH� RQ� FRQWUDFWLQJ� SDUWLHV� E\� DQDO\]LQJ�

WKH� H[SHULHQFH� IURP� RWKHU� FRXQWULHV� DQG�

WKHQ� SURYLGH� VRPH� UHPDUNV� IRU�9LHWQDPHVH�

HQWHUSULVHV�UHJDUGLQJ�WKH�LVVXH�

7KH� REMHFW� RI� WKH� UHVHDUFK� LV� WKH�

LQWHUQDWLRQDO�H[SHULHQFH�RQ�H[FOXVLRQ�RI� WKH�

&,6*������ LQ� ,QWHUQDWLRQDO� 6DOHV� RI�*RRGV�

&RQWUDFW�

$V� IRU� WKH� VFRSH�RI�FRQWHQW�� WKH� UHVHDUFK�

UHIHUV�WR�WKH�&,6*�H[FOXVLRQ�IURP�SHUVSHFWLYH�

RI�HQWHUSULVHV��LQFOXGLQJ�WKUHH�PDLQ�PHWKRGV��

����$XWRPDWLF�H[FOXVLRQ�IURP�DUWLFOHV�LQ�WKH�

&RQYHQWLRQ� LWVHOI�� ���� 6XEMHFWLYH� H[FOXVLRQ�

E\� WKH� HQWHUSULVHV� IURP� WKHLU� RZQ� LQWHQWLRQ�

RU� WKH� FRQVXOWDWLRQ� RI� FRPPHUFLDO� ODZ\HU��

���� 7KH� H[FOXVLRQ� DULVLQJ� IURP� GHFLVLRQV�

RI� WKH� MXULGLFDO� ERG\�� ERWK� SUHFLVHO\� DQG�

imprecisely.� Regarding� the� scope� of� space,�
WKH�UHVHDUFK�GLVFXVVHV�WKH�H[FOXVLRQ�RI�&,6*�

����� EHWZHHQ� HQWHUSULVHV� ZKRVH� FRXQWULHV�

have� rati¿ed� the� Convention,� speci¿cally�
the� United� States,� Japan� and� Korea.� These�
FRXQWULHV� DUH� FKRVHQ� QRW� RQO\� EHFDXVH� WKH\�

DUH� WKH� LOOXVWUDWLYH� DQG� SURPLQHQW� H[DPSOHV�

RI� WKH�&,6*�PHPEHU� VWDWHV� EXW� DOVR� RZLQJ�

WR�WKH�DEXQGDQFH�RI�VXEMHFW�UHOHYDQW�DUWLFOHV�

DQG� VFKRODU� ZULWLQJV�� $ERXW� WKH� VFRSH� RI�

WLPH�� WKH� DUWLFOH� DQDO\]HV� WKH� DFDGHPLF�

JURXQGV� DQG� WKH�SUDFWLFDO� DSSOLFDWLRQ�RI� WKH�

CISG�exclusion�since�1st�January�1988�when�
the� Convention�was� of¿cially� in� force.�The�
VXJJHVWLRQV�IRU�9LHWQDP�VKDOO�EH�FRQIRUPLQJ�

WR�WKH�JRYHUQPHQWDO�VWUDWHJ\�RQ�LQWHUQDWLRQDO�

WUDGH�GHYHORSPHQW�WR������ZLWK�D�YLVLRQ�XQWLO�

�����SUHVHQWHG�LQ�'HFLVLRQ�1R����4'�77J�

���/LWHUDWXUH�UHYLHZ

([FOXVLRQ� IURP� WKH� &,6*� LWVHOI�

�$XWRPDWLF�H[FOXVLRQ�

Nong�Quoc�Binh�(2011),�Phạm�vi�áp�dụng�
và�không�áp�dụng�của�Công�ước�Viên�1980�
về�hợp�đồng�mua�bán�hàng�hóa�quốc�tế��,Q�
WKH�DUWLFOH��WKH�DXWKRU�VWDWHV� VRPH�OLPLWDWLRQ�

RI�&,6*�DQG�WKH�FDVH�ZKHUH�LW�LV�LQDSSOLFDEOH�

WKDW� OHDGV� WKH� HQWHUSULVHV� WR� H[FOXGH� WKH�

&RQYHQWLRQ�

)UDQFR� )HUUDUL� �������� What� Sources� of�
Law�for�Contracts�for�the�International�Sales�
of� Goods?� Why� One� has� to� Look� Beyond�
the�CISG��7KH�DUWLFOH�DLPV�DW�H[SODLQLQJ�WKH�

UHDVRQV�ZK\�RWKHU� ODZ�VRXUFHV�DUH� DQG�ZLOO�

FRQWLQXH�WR�EH�UHOHYDQW�IRU�LQWHUQDWLRQDO�VDOHV�

RI� JRRGV� WUDQVDFWLRQV� GHVSLWH� WKH� HQWU\� RI�

CISG�into�the�¿eld�using�several�restrictions�
LQ�WKH�FRQWHQW�RI�WKH�&RQYHQWLRQ�

6XEMHFWLYH�H[FOXVLRQ�IURP�WKH�FKRLFH�RI�

HQWHUSULVHV�DQG�ODZ\HUV
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7UDQ�7KDQK�7DP�DQG�KLV�VWXGHQWV���������

Vấn� đề� loại� trừ� công� ước� viên� với� tư� cách�
luật�áp�dụng�trong�hợp�đồng�mua�bán�hàng�
hoá�quốc�tế:�từ�cơ�sở�pháp�lý�đến�thực�tiễn�
vận� dụng.� 7KH� DXWKRUV� FODVVLI\� DOO� SRVVLEOH�
VXEMHFWLYH� DQG� REMHFWLYH� UHDVRQ� IRU� WKH�

H[FOXVLRQ� RI� &,6*� LQ� JHQHUDO� DQG� VRPH�

SRWHQWLDO�LPSDFWV�WKH�H[FOXVLRQ�GHFLVLRQ�PD\�

KDYH�RQ�UHOHYDQW�SDUWLHV�

/LVD�6SDJQROR���������CISG�Exclusion�and�
Legal�Ef¿ciency��7KH�ERRN�SUHVHQWV�DQDO\VLV�
RI� WKH� VXEVWDQWLYH� DQG� QRQ�VXEVWDQWLYH�

DGYDQWDJHV� DQG� GLVDGYDQWDJHV� RI� WKH� &,6*�

WRZDUGV�WKH�HFRQRP\�DQG�DOO�SHUWLQHQW�SDUWLHV�

WR�D�FRQWUDFW�RQ�ERWK�PLFUR�DQG�PDFUR�OHYHO��

7KHQ�� WKH� DXWKRUV� DQDO\]HV� WKH� UHDVRQ� ZK\�

&,6*� LV� H[FOXGHG� IURP� WKH� &RQWUDFW� XVLQJ�

WKH�IDFWRUV�LQ�FKRLFHV�RI�ODZ�DQG�D�QXPEHU�RI�

HFRQRPLF�WKHRULHV�DV�ZHOO�DV�WKH�FRVW�DULVLQJ�

WR� UHOHYDQW� SDUWLHV� FRQQHFWLQJ� WR� H[FOXGLQJ�

WKH�&RQYHQWLRQ�

([FOXVLRQ�E\�WKH�MXGJHPHQW�RI�MXULGLFDO�

ERG\

/D� 7UREH� 8QLYHUVLW\� �������� The� 1980�
8QLWHG� 1DWLRQV� &RQYHQWLRQ� RQ� &RQWUDFWV�

for� the� International� Sale� of� Goods:� Will�
D� +RPHZDUG� 7UHQG� (PHUJH"�� 7KH� DXWKRU�

DSSURDFKHV�WKH�DVSHFW�RI�H[FOXGLQJ�&,6*�E\�

WKH�&RXUW��ZKLFK�UHVXOWV�IURP�WKH�KRPHZDUG�

WUHQG�� JLYHQ� WKH� DPELJXLWLHV� ZLWKLQ� WKH�

&,6*��WKH�8�6�¶�H[SHULHQFH�ZLWK�WUDGH�XVDJH�

XQGHU� WKH� 8�&�&��� DQG� GLYHUVH� LQWHUQDWLRQDO�

YLHZSRLQWV� RQ� WKH� &RQYHQWLRQ� WUDGH� XVDJH�

SURYLVLRQV

William�P.�Johnson�(2011),�8QGHUVWDQGLQJ�
Exclusion�of�the�CISG:�A�New�Paradigm�of�
'HWHUPLQLQJ� 3DUW\� ,QWHQW�� 7KH� SDSHU� WDONV�

DERXW� KRZ� EHIXGGOHG� 8�6�� &RXUW� KDV� EHHQ�

ZKHQ�IDFLQJ�WKH�TXHVWLRQV�DV�WR�ZKHQ�&,6*�

DSSOLHV� DQG� KRZ� LW� FDQ� EH�H[FOXGHG�� ,W� DOVR�

PHQWLRQV�WKH� IDFW� WKDW� WKHUH� LV�D�ZLGHVSUHDG�

DQG� JURZLQJ� ERG\� RI� 8�6�� MXULVSUXGHQFH�

KDYLQJ� SURSDJDWHG� LQFRUUHFW� DQG� LQDFFXUDWH�

DQDO\VLV� RI� WKH� &,6*� DQG� LWV� HIIHFWLYH�

H[FOXVLRQ�

,QWHUQDWLRQDO�H[SHULHQFH�RI�&RQWUDFWLQJ�

1DWLRQV�LQ�WKH�ZRUOG

<RVKLPRFKL�7DQLJXFKL� �������'HHSHQLQJ�

Con¿dence� in� the� Application� of� CISG� to�
the� Sales� Agreements� between� the� United�
States�and� Japanese�Companies��7KH� SDSHU�
LV�DERXW�WKH�WHQGHQF\�LQ�H[FOXGLQJ�WKH�&,6*�

in� Sale� Agreements� of� U.S.� and� Japanese�
FRPSDQLHV�� ,W� DOVR�FRPSDUHV� WKH�GLIIHUHQFHV�

between�CISG�with�U.S.�Law�and�Japanese�
/DZ� UHVSHFWLYHO\�DQG� LQWURGXFHV� VRPH� ODZV�

WKDW�DUH�DOUHDG\�LQ�HIIHFW�DQG�FDQ�EH�XVHG�DV�

DQ�DOWHUQDWLYH�WR�&,6*�

<RQJ� (XL� .LP� �������� 7KH� 3UHVHQW�

and� Future� Role� of� the� CISG� in� Korea��
7KH� UHVHDUFK� SURYLGHV� DQ� RYHUYLHZ� RI�

WKH� DSSOLFDWLRQ� DQG� H[FOXVLRQ� VLWXDWLRQ� RI�

WKH� &,6*� LQ� .RUHD�� ,W� H[DPLQHV� ZK\� WKH�

&RQYHQWLRQ� LV� QRW� \HW� EURDGO\� UHFRJQL]HG�

DQG� DSSOLHG� LQ� .RUHD� LQ� VSLWH� RI� LWV�

H[WHQVLYH� DSSOLFDELOLW\� DQG� ZK\� &,6*�

FDQQRW� EH� HPSOR\HG� PRUH� RIWHQ� LQ� WHUPV�

RI� LQWHUQDWLRQDO� WUDGH� GHVSLWH� LWV� RYHUDOO�

DGYDQWDJHV� DQG� VXSHULRULW\� WR� DQ\� RWKHU�

GRPHVWLF�VDOHV�ODZ�LQ�.RUHD�

���0HWKRGRORJ\

Secondary�data�collection,�summarization�
DQG�DQDO\VLV��7KH�PHWKRG�SURFHVV�LQFOXGHV�

FROOHFWLQJ�� VXPPDUL]LQJ�� PDNLQJ� VWDWLVWLFV��

FRPSDULQJ�� FRQWUDVWLQJ� DQG� DQDO\]LQJ�

WKH� GDWD� DQG� LQIRUPDWLRQ� FROOHFWLQJ� IURP�

WKH� WUXVWZRUWK\� VRXUFHV�� QDPHO\� ERRNV��

QHZVSDSHU�� PDJD]LQHV�� OHJDO� DUWLFOHV��

UHSRUWV� DQG� UHVHDUFK� SDSHUV� LQ� 9LHWQDP�



5(6($5&+�21�(&2120,&�$1'�,17(*5$7,21

(;7(51$/�(&2120,&6�5(9,(:1R������������� ��

DQG� WKH� ZRUOG�� DQG� IURP� WKH�PDLQ�ZHEVLWH�

RI� WKH� 9LHQQD� &RQYHQWLRQ� DQG� RI� WKH� /DZ�

8QLYHUVLW\� FRQGXFWLQJ�VWXGLHV�RQ�WKH�&,6*�

����� �KWWS���ZZZ�FLVJ�ODZ�SDFH�HGX��� 7KH�

JDWKHUHG� GDWD� IRFXVHG� RQ� WKH� H[FOXVLRQ�

VLWXDWLRQ�RI�WKH�&,6*�RQ�WKH�ZRUOG�DQG�WKH�

UHDVRQV�EHKLQG�LW�

&RPSDUDWLYH� ODZ��7KLV�PHWKRG� LV�DSSOLHG�

WR�FROODWH�WKH�&,6*������ZLWK�RWKHU�QDWLRQDO�

OHJDO�V\VWHPV�WR�LGHQWLI\�WKH�VLPLODULWLHV�DQG�WKH�

GLIIHUHQFHV�LQ�WKH�ZD\�HDFK�V\VWHP�GHDOV�ZLWK�

LVVXHV�UHODWLQJ�WR�LQWHUQDWLRQDO�WUDQVDFWLRQV�WR�

¿gure�out�the�reason�for�opting�out.

,Q�GHSWK� LQWHUYLHZ�� 7KH� H[SHUWV� WR� EH�

FRQVXOWHG� DUH�� ���� 'U�� 3KDP� 9DQ� &KDW�

�� $UELWUDWRU� DW� 9LHWQDP� ,QWHUQDWLRQDO�

$UELWUDWLRQ� &HQWHU� �9,$&��� DQG� ���� $VVRF��

3URI�� 'U�� 1JX\HQ� 0LQK� +DQJ� ±� 'HDQ� RI�

)DFXOW\�RI�/DZ�LQ�)RUHLJQ�7UDGH�8QLYHUVLW\��

7KH� LQWHUYLHZ� TXHVWLRQV� UHYROYH� DURXQG� WKH�

VXEMHFW�RI�FKRLFH�RI�ODZ�FODXVHV��WKH�H[FOXVLRQ�

RI�&,6*�VLWXDWLRQ�LQ�9LHWQDP�DQG�VXJJHVWLRQV�

RQ�WKH�SUREOHPV�

���5HVXOWV�DQG�)LQGLQJV

&,6*�����

7KH� &,6*� ����� ZDV� GHYHORSHG� E\� WKH�

8QLWHG�1DWLRQV�&RPPLVVLRQ�RQ�,QWHUQDWLRQDO�

Trade� Law� (UNCITRAL)� as� a� uniform�
DQG� KDUPRQL]LQJ� LQWHUQDWLRQDO� ODZ� XVHG� LQ�

LQWHUQDWLRQDO�VDOHV�FRQWUDFWV��7KH�&RQYHQWLRQ�

was�signed�at�one�conference�of�UNCITRAL�
WDNLQJ�SODFH�LQ�9LHQQD��$XVWULD��RQ���WK�$SULO�

����� ZLWK� WKH� SUHVHQFH� RI� UHSUHVHQWDWLYHV�

IURP� ��� FRXQWULHV� DQG� ��� LQWHUQDWLRQDO�

RUJDQL]DWLRQV�� 7KH� &,6*� ����� FDPH� LQWR�

force�as�a�multilateral�treaty�on�01st�January�
1980� after� being� rati¿ed� by� 11� countries.�
:LWK� LWV� FRQWLQXRXV� H[SDQVLRQ� LQ� VL]H� DQG�

inÀuence,� the� CISG� 1980� has� now� been� in�

IRUFH� LQ���� FRXQWULHV�DQG�DFFRXQWV� IRU� WZR�

WKLUGV�RI�WKH�ZRUOG�WUDGH�

9LHWQDP� LV� WKH� ��WK� PHPEHU� VWDWH� RI�

WKH� &,6*� ������ $V� WKH� &RQYHQWLRQ� LV�

the� harmonizing� treaty� having� rati¿ed�
E\� PDQ\� FRXQWULHV�� PRVW� RI� ZKLFK� DUH�

9LHWQDPHVH� PDLQ� WUDGLQJ� SDUWLHV�� EHLQJ�

LQ� WKH� VDPH� WUDGH� ODZ� SURYHV� H[WUHPHO\�

DGYDQWDJHRXV� WR� 9LHWQDPHVH� HQWHUSULVHV�

ZKHQ� WUDGLQJ�ZLWK�RWKHU�PHPEHU� VWDWHV�RI�

WKH�&RQYHQWLRQ��0RUHRYHU��SDUWLFLSDWLQJ�LQ�

WKH� &,6*� ������ DQ� LQWHUQDWLRQDO� XQLIRUP�

ODZ�� DOVR� KHOSV� RXU� FRXQWU\� WR� LGHQWLI\�

DQG� LPSURYH� WKH�GUDZEDFN� LQ�RXU�QDWLRQDO�

OHJDO� V\VWHP� LQ� SXUVXDQW� WR� WKH� ZRUOG¶V�

VWDQGDUG� DV� WKH� GLIIHUHQFHV� EHWZHHQ� WKH�

QDWLRQDO� ODZV� RI� HDFK� FRXQWU\� DUH� RIWHQ�

SHUFHLYHG�DV�D�ELJ�KLQGHU�ZKHQ�FRQGXFWLQJ�

LQWHUQDWLRQDO� WUDQVDFWLRQV�� 7KHUHIRUH��

GHFLGLQJ� WR� SDUWLFLSDWH� LQ� WKH� &,6*� �����

DOORZV� 9LHWQDP� WR� VROYH� WKH� OLPLWDWLRQV�

RI� WKH� QDWLRQDO� OHJDO� V\VWHP� WR� IDFLOLWDWH�

WKH� LQWHJUDWLRQ� SURFHVV� LQWR� WKH� ZRUOG�

HFRQRP\�DQG�SURPRWH�WKH�ELODWHUDO�DV�ZHOO�

DV� PXOWLODWHUDO� UHODWLRQVKLSV� ZLWK� RWKHU�

FRXQWULHV��$OVR��WKH�9LHWQDPHVH�HQWHUSULVHV�

QRZ� VWDQG� RQ� WKH� VDPH� JURXQG� ZKHQ�

GHDOLQJ� ZLWK� LVVXHV� DULVLQJ� LQ� D� EXVLQHVV�

UHODWLRQVKLS��ZKLFK�RSHQV�WKH�GRRU�WR�PRUH�

WUDQVDFWLRQDO�RSSRUWXQLWLHV�

7KH�H[FOXVLRQ�RI�WKH�&,6*�����

([FOXVLRQ� RU� RSWLQJ� RXW� RI� WKH� &,6*�

UHIHUV� WR� WKH�FDVH�ZKHQ� WKH�&RQYHQWLRQ�DQG�

LWV� UHVSHFWLYH� DUWLFOHV� DUH� H[FOXGHG� IURP�

JRYHUQLQJ� WKH� &RQWUDFW� EHWZHHQ� UHOHYDQW�

SDUWLHV�� LQFOXGLQJ� WKH� VHWWOHPHQW� RI� WKH�

SRWHQWLDO� GLVSXWH� E\� FRXUWV� RU� WULEXQDOV��

*HQHUDOO\�� WKH� H[FOXVLRQ� FDQ�EH� FDWHJRUL]HG�

LQWR����PDLQ�W\SHV�
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Automatic�exclusion�of�the�CISG�1980:�
Believed� to� have� a� highly� innovative�
FRQWHQW� FRPSDUHG� WR� LWV� SUHGHFHVVRUV�� WKH�

&,6*� VWLOO� SRVVHVVHV� PDQ\� GUDZEDFNV�

KLQGHULQJ� LW� IURP� FRYHULQJ� DOO� DVSHFWV� RI�

LQWHUQDWLRQDO� WUDQVDFWLRQV� DQG� KDV� WR� EH�

DXWRPDWLFDOO\�H[FOXGHG�E\�WKH�&RQYHQWLRQ�

FRQWHQW�SHU�VH��7KH�ILUVW�RQH�LV�WKH�OLPLWHG�

VXEVWDQWLYH� VSKHUH� RI� DSSOLFDWLRQ�� )RU�

H[DPSOH�� WKHUH� DUH� VHYHUDO� W\SHV� RI�

FRQWUDFWV� IRU� LQWHUQDWLRQDO� VDOH� RI� JRRGV�

ZKLFK� WKH� &,6*� FDQQRW� JRYHUQ� SUHVHQWHG�

LQ�$UWLFOH���RI�WKH�&RQYHQWLRQ��7KH�VHFRQG�

FRPHV�IURP�LWV�OLPLWHG�LQWHUQDWLRQDO�VSKHUH�

RI� DSSOLFDWLRQ�� 7KLV� FKDUDFWHULVWLF� LV�

LOOXVWUDWHG� LQ�$UWLFOH� ����� VWLSXODWLQJ�RQO\�

SDUWLHV� ZKRVH� SODFHV� RI� EXVLQHVV� DUH� LQ�

GLIIHUHQW�6WDWHV�FDQ�DSSO\� WKH�&RQYHQWLRQ�

WR� WKHLU� VDOH� RI� JRRGV� FRQWUDFWV�� ,Q� RWKHU�

ZRUGV�� RQO\� WKH� FRQWUDFWV� IRU� WKH� VDOHV� RI�

JRRGV� FRQFOXGHG� EHWZHHQ� SDUWLHV� ZKR��

DW� WKH� WLPH�RI� WKH� FRQWUDFW� HVWDEOLVKPHQW��

KDYH� WKHLU� UHVSHFWLYH� SODFH� RI� EXVLQHVV�RU�

KDELWXDO� UHVLGHQFH� �LQ� FDVH� RI� DEVHQFH� RI�

SODFH� RI� EXVLQHVV�� LQ� GLIIHUHQW� 6WDWHV� DUH�

VXEMHFW�WR�VXFK�&RQYHQWLRQ�

Exclusion� of� the� CISG� 1980� by�
HQWHUSULVHV��7KH�H[FOXVLRQ�RI�WKH�&,6*������

E\�HQWHUSULVHV� LV� D� UHVXOW�RI� WKH�$UWLFOH���RI�

WKH�&RQYHQWLRQ��:KHQ�GUDZLQJ�XS�WKH�&,6*��

FRQVLGHULQJ� LWV� DXWRPDWLF� DSSOLFDWLRQ� QDWXUH�

DQG� WKH� GLYHUJHQFH� LQ� OHJDO� FXOWXUH� RI� HDFK�

FRXQWU\��RQH�VROXWLRQ�SURYLGHG�E\�WKH�GUDIWHUV�

LV�WKH�IUHHGRP�LQ� VXEMHFWLYHO\�H[FOXGLQJ�WKH�

&RQYHQWLRQ� E\� FRQWUDFWLQJ� SDUWLHV�� ZKLFK�

is� reÀected� in� Article� 6.� Such� stipulation�
HQWLWOHV�SDUWLHV�WR�WKH�IUHHGRP�LQ�WKH�FKRLFH�RI�

law.�Article�6�does�not�impose�on�a�speci¿c�
H[FOXVLRQ� DQG� VR� DOORZV� SDUWLHV� WR� H[FOXGH�

WKH� &RQYHQWLRQ� DV� D�ZKROH� RU� MXVW� RQH� SDUW�

RI� LW��7KHUHIRUH�� HYHQ� LQ� WKH� FDVH�ZKHUH� WKH�

&RQYHQWLRQ� LV� DXWRPDWLFDOO\� DSSOLHG� LQ�

DFFRUGDQFH� ZLWK�$UWLFOH� ��� LI� SDUWLHV�� IRU� D�

UHDVRQ��GR�QRW�SUHIHU�WR�DSSO\�LW�DQG�PXWXDOO\�

DJUHH� RQ� RSWLQJ� RXW� RI� LWV� DSSOLFDWLRQ�� WKH�

&,6*� FDQ� EH� H[FOXGHG� LQWHQWLRQDOO\� XVLQJ�

$UWLFOH���

Exclusion�of�the�CISG�1980�by�juridical�
ERG\��$V�D�GLVSXWH�VHWWOHPHQW�ERG\��FRXUWV��

WULEXQDOV� DQG� DUELWUDWRUV� DOZD\V� UHTXLUH� D�

speci¿c� applicable� law� to� base� on� when�
UHVROYLQJ� GLVSXWHV� EHWZHHQ� SDUWLHV�� 7KH�

accurate�identi¿cation�of�the�applicable�law�
is� the�¿rst� step� in�every� settlement�process�
as� such� law� affects� the� ¿nal� decision.�The�
H[FOXVLRQ�RI�WKH�&,6*�E\�WKH�MXULGLFDO�ERGLHV�

is� usually� the� result� of� such� identi¿cation�
ZKHUH� WKH� MXGJHV� RU� ERDUG� RI� DUELWUDWRUV�

GHFLGH� WKDW�&,6*� LV� QRW� WKH� DSSOLFDEOH� ODZ�

RI� WKH�FRQWUDFW� DQG�KHQFH��GRHV�QRW�JRYHUQ�

WKH�GLVSXWH�VHWWOHPHQW�SURFHVV��2QH�SUREOHP�

IDFHG� E\� WKH� MXULVGLFWLRQ� ERG\� LV� ZKHWKHU�

RU� QRW� WKH� &,6*� FDQ� EH� H[FOXGHG�� 7KLV� LV�

D� FRQVHTXHQFH� RI� WKH� UHTXLUHPHQW� E\� WKH�

&RQYHQWLRQ�WR�WDNH�LQWR�DFFRXQW�RI�QRW�RQO\�

the� super¿cial� content� of� the� Contract� but�
DOVR� WKH�LPSOLFLW� LQWHQWLRQV�RI�SDUWLHV�ZKHQ�

WKH\�FDPH�LQWR�WKH�&RQWUDFW�DV�VWLSXODWHG�LQ�

Article�8.�Even� if� the�court� ¿nds� that� such�
&RQWUDFW� LV� JRYHUQHG� E\� WKH� &,6*� GXH� WR�

WKH� QDWXUH� RI� WKH� VDOHV� DQG� WKH� ORFDWLRQ� RI�

SHUWLQHQW� SDUWLHV� DQG� WKHUH� LV� QR� H[SOLFLW�

H[FOXVLRQ� RI� WKH� &RQYHQWLRQ� VWDWHG� LQ� WKH�

DJUHHPHQW�� WKH� DQDO\VLV� RI� GHWHUPLQLQJ� WKH�

applicable�law�is�yet�to�ful¿ll.�At�that�point,�
LW� FDQ� RQO\� EH� WHPSRUDULO\� FRQFOXGHG� WKDW�

&,6*�ZLOO� JRYHUQ� VXFK� DJUHHPHQW��$QG� DV�

WKH�&RQYHQWLRQ�LV�WKH�DSSOLFDEOH�ODZ�DW�WKDW�

SRLQW�� WKH�FRXUW� KDV� WR� UHO\� RQ�$UWLFOH� �� WR�

FRQWLQXH� WKH� DQDO\VLV�� $UWLFOH� �� UHTXLUHV�

WKH�FRXUW� WR�JR� EH\RQG� IRXU� FRUQHUV� RI� WKH�

&RQWUDFW� WR� LGHQWLI\� WKH� SDUWLHV¶� LQWHQW�� ,Q�
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UHDOLW\��PRVW�FRXUWV�IDLO�WR�UHDFK�WKLV�SRLQW�LQ�

DQDO\]LQJ�WKH�H[FOXVLRQ�RI�WKH�&,6*��

,QWHUQDWLRQDO�H[SHULHQFH�RQ�H[FOXVLRQ�RI�

WKH�&,6*�IURP�SHUVSHFWLYH�RI�HQWHUSULVHV

-DSDQ��7KH�&RQYHQWLRQ� FDPH� LQWR� HIIHFW�

in� Japan� on� 1st�August� 2009.�Nevertheless,�
the� exclusion� trend� of� Japanese� enterprises�
VWDUWHG� HYHQ� EHIRUH� WKH� GDWH� RI� HIIHFW� DV�

Japanese� ¿rms� whose� subsidiaries� or�
EUDQFKHV� ORFDWHG� LQ� &RQWUDFWLQJ� 6WDWHV� DQG�

ODZ\HUV�RIWHQ�RSW�RXW�RI�WKH�&RQYHQWLRQ�ZKHQ�

FRQGXFWLQJ�WUDQVDFWLRQV�ZLWK�IRUHLJQ�SDUWQHUV�

WKDW� ZHUH� DOVR� &,6*� PHPEHU� VWDWHV�� 7KHUH�

DUH� VRPH� DSSDUHQW� UHDVRQV� IRU� WKH� WHQGHQF\�

RI� H[FOXGLQJ� WKH� &,6*� E\� HQWHUSULVHV� LQ�

Japan.� One� involves� the� uncertainty� in� the�
OHJDO�EDFNJURXQG�RI� WKH�&RQYHQWLRQ���Being�
TXLWH�\RXQJ�FRPSDUHG�WR�RWKHU�V\VWHPV�VXFK�

DV� &RPPRQ� /DZ�� WKH� 9LHQQD� &RQYHQWLRQ�

GRHV� QRW� RZQ� DQ� LPSUHVVLYH� KLVWRU\� LQ�

FDVHV� LQWHUSUHWDWLRQ�� DQG� QRW� WR� PHQWLRQ��

WKH� LQWHUSUHWDWLRQV� SHU� VH� GLIIHU� IURP� HDFK�

country.� Therefore,� the� insuf¿ciency� in�
FDVH�ODZ� UHODWLQJ� WR� WKH� &,6*� LV� XVXDOO\�

JLYHQ� RXW� E\� HQWHUSULVHV� DQG� ODZ\HUV� WR�

DQVZHU�WKH�TXHVWLRQ�ZK\�WKH\�RSW�RXW�RI�WKH�

&RQYHQWLRQ���In�Japan,�there�is�only�one�case�
UHODWLQJ�WR�WKH�&,6*���+RZHYHU��&,6*�LV�QRW�

DSSOLHG�LQ�WKLV�FDVH�DV�FRXUWV�UXOHG�LW�KDG�QR�

MXULVGLFWLRQ� WR� KHDU� WKH� FDVH�� 7KHUHIRUH�� LW�

can�be�concluded�that�no�court�in�Japan�has�
HYHU� LQWHUSUHWHG� D� SURYLVLRQ� RI� WKH� 9LHQQD�

Convention.�In�addition,�as�Japanese�mainly�
XVH�WKHLU�PRWKHU�WRQJXH�DV�WKH�RQO\�ODQJXDJH�

LQ� DOO� DFWLYLWLHV�� (YHQ� LQ� WKH� FDVH� ZKHUH�

Japanese� court� interprets� one� provision� and�
FLWHV� GHFLGHG� FDVHV� IURP� RWKHU� FRXQWULHV��

D� GLIIHUHQW� LQWHUSUHWDWLRQ� PD\� HPHUJH� GXH�

WR� WKH� GLVFUHSDQFLHV� LQ� ODQJXDJH�� $QRWKHU�

H[SODQDWLRQ� EDVHV� RQ� GLIIHUHQFHV� LQ� FRQWHQW�

EHWZHHQ� WKH�&,6*�DQG� WKH� GRPHVWLF� ODZ� RI�

Japan.�Generally,�Japanese� trading�activities�
are� governed� by� the� Japanese� Commercial�
Code� and� the� Japanese� Civil� Code,� whose�
FRQWHQW� GLIIHUV� IURP� WKH�&,6*� LQ� IRXU�PDLQ�

DVSHFWV�� QDPHO\� ���� GHWHUPLQDWLRQ� RI� ZKHQ�

&RQWUDFWV� DUH� FRQVLGHUHG� WR� EH� IRUPHG�

EHWZHHQ�SHUVRQV�DW�GLVWDQFH������WKH�ZDUUDQW\�

RI�WKH�VHOOHU�DJDLQVW�KLGGHQ�GHIHFWV�LQ�JRRGV��

����WKH�IRUHFDVWLQJ�WLPH�WR�LGHQWLI\�WKH�VFRSH�

RI�GDPDJHV��DQG����� WKH� UHYRFDWLRQ�RI�RIIHU��

$GGLWLRQDOO\�� WKH� DSSOLFDWLRQ� RI� WKH� ³KDUG´�

international� law� CISG� in� Japan� also� faces�
WKH� REVWDFOHV� RI� ³VRIW´� JOREDO� VWDQGDUG� RU�

FRQYHQWLRQDO�UXOHV�DV�VWLSXODWHG�XQGHU�$UWLFOH�

��DQG�$UWLFOH�����7R� WKH� VFRSH� RI�$UWLFOH����

WZR� GLIIHUHQW� VRXUFHV� FDQ� EH� XVHG� LQ� SODFH�

RI� WKH� &,6*�� QDPHO\� XVDJH� DQG� SUDFWLFHV�

HVWDEOLVKLQJ� EHWZHHQ� SDUWLHV�� 8VDJHV� XQGHU�

�� See�William�P.�Johnson,�Understanding�Exclusion�of�the�CISG:�A�New�Paradigm�of�Determining�Party�Intent�
(2011),�59�Buff.�L.�Rev.,�page�266,�“Article�8�calls�on�the�court�to�look�beyond�the�four�corners�of�any�written�
DJUHHPHQW�WR�GHWHUPLQH�WKH�SDUWLHV¶�LQWHQW��&RXUWV�KDYH�ODUJHO\�IDLOHG�WR�FRQVLGHU�WKLV�DVSHFW�RI�WKH�DQDO\VLV�LQ�

WKH�DQDO\VLV�RI�H[FOXVLRQ�RI�WKH�&,6*�WKDW�KDV�WDNHQ�SODFH��DQG�LW�LV�WKLV�DVSHFW�RI�WKH�DQDO\VLV�WKDW�UHTXLUHV�D�

SDUDGLJPDWLF�VKLIW�RQ�WKH�SDUW�RI�8�6��FRXUWV�´
�� See�Yoshimochi�Taniguchi,�Deepening�Con¿dence� In�The�Application�Of�CISG�To�The�Sales�Agreements�
Between�The�United�States�And�Japanese�Companies�(2013),�12�Rich.�J.�Global�L.�&�Bus.,�page�284�“there�is�
OHJDO�XQFHUWDLQW\�RI�WKH�&,6*��7KH�&,6*�GRHV�QRW�KDYH�D�ORQJ�KLVWRU\�RI�LQWHUSUHWDWLRQ�LQ�FDVHV��DQG�DGGLWLRQ�

DOO\��WKH�LQWHUSUHWDWLRQ�LWVHOI�GLIIHUV�IURP�FRXQWU\�WR�FRXQWU\�´
�� 6HH�KWWS���ZZZ�FLVJ�ODZ�SDFH�HGX�FLVJ�WH[W�FDVHVFKHGXOH�KWPO
�� 7KH�FDVH�RI�1LSSRQ�6\VWHPZDUH�.DEXVKLNLJDLVKD�DW�7RN\R�&KLKR�6DLEDQVKR�>'LVWULFW�&RXUW@�LQ���WK�0DUFK�

������KWWS���FLVJZ��ODZ�SDFH�HGX�FDVHV�������M��KWPO�
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WKH�&,6*�LQFOXGH�DOO�DFWLRQV�DQG�GHPHDQRUV�

QRUPDOO\� DQG� IUHTXHQWO\� REVHUYHG� LQ� WKH�

business�transactions� in�one�speci¿c� trading�
DUHD� RU� WUDGLQJ� FHQWHU�� :KHQ� XVDJHV� DUH�

YDOLGO\�DJUHHG�WR�� WKH\�WDNH�SUHFHGHQFH�RYHU�

WKH� &,6*�� 6LPLODUO\�� LQ� SXUVXDQW� WR�$UWLFOH�

����DV�ORQJ�DV�D�&,6*�&RQWUDFWLQJ�6WDWH�LV�D�

PHPEHU� RI�DQRWKHU� LQWHUQDWLRQDO�DJUHHPHQW��

VXFK� DJUHHPHQW�DOVR�GHDOLQJ�ZLWK� VDPH� ODZ�

LVVXHV� DQG� SDUWLHV� KDYLQJ� SODFH� RI� EXVLQHVV�

LQ� &RQWUDFWLQJ� 6WDWHV� WR� WKDW� DJUHHPHQW��

WKH� &,6*� LV� XQDEOH� WR� SUHYDLO� RYHU� VXFK�

LQWHUQDWLRQDO� DJUHHPHQW�� 2QH� H[DPSOH� RI�

WKHVH� ³VRIW´� JOREDO� VWDQGDUGV� LV� WKH� 8&3��

The� second� is� the� Incoterms®� Rules� or�
,QWHUQDWLRQDO�&RPPHUFLDO�7HUPV�RI�WKH�,&&��

Both� of� them� can� ful¿ll� the� harmonizing�
IXQFWLRQ�RI�WKH�&,6*��

.RUHD��8QWLO�QRZ��DIWHU�PRUH�WKDQ����\HDUV�

VLQFH� LWV� DFFHVVLRQ� LQWR� WKH� &,6*�� .RUHDQ�

OHJDO� FRPPXQLW\� DQG� HQWHUSULVHV� DUH� VWLOO�

QRW�DGHTXDWHO\�DZDUH�RI�WKH�&RQYHQWLRQ���$V�

HYLGHQFH�WKHUHRI��XS�WR�QRZ��WKHUH�DUH�PHUHO\�

VHYHQ� FDVHV� LQYROYLQJ� WKH� &,6*� RQ� WKH�

GDWDEDVH�ZHEVLWH�� ,Q�RQH� UHVHDUFK�DLPLQJ� WR�

JHW�RSLQLRQV�DQG�UHVSRQVHV�IURP�ODZ\HUV�ZKR�

IUHTXHQWO\� FRQVXOW� HQWHUSULVHV� RQ� FKRLFHV�RI�

ODZ���For�the�¿rst�twenty�attorneys�surveyed,�
ZKHQ�DVNHG�LI�WKH\�NQRZ�WKH�&,6*��HLJKWHHQ�

JDYH� QHJDWLYH� DQVZHU�� $IWHU� WKDW�� WKRVH�

with� positive� answer� to� the� ¿rst� question�
JDYH� QHJDWLYH� UHVSRQVH� WR� WKH� VHFRQG� RQH�

DVNLQJ�ZKHWKHU�WKH\�KDYH�HYHU�GHDOW�ZLWK�WKH�

&,6*� LVVXH� LQ� WKHLU� WUDQVDFWLRQDO� RU� GLVSXWH�

UHVROXWLRQ�ZRUN��7KH�UHDVRQ�IRU�VXFK�QHJDWLYH�

IHHGEDFN�ZDV�EHFDXVH�WKH\�KDG�QR�UHDO�FDVH�

WR�GR�VR��$QG�HYHQ�LQ�WKH�HYHQW�WKDW�WKH\�KDG��

WKH\�ZRXOG�FKRRVH�WR�FRQVXOW�RWKHU�FROOHJHV�

IRU� &,6*� NQRZOHGJH� IRU� WKDW� LVVXH� RQO\��

)RU�WKH�UHVW�WHQ�SURIHVVLRQDO�DWWRUQH\V��PRVW�

RI� WKHP� JDYH� ³\HV´� WR� ERWK� TXHVWLRQ� RQH�

DQG� WZR��1RQHWKHOHVV�� WKH�PDMRULW\�RI� WKHP�

RQO\� KDYH� EULHI� NQRZOHGJH� RQ� WKH� FRQWHQW�

RI� WKH� &RQYHQWLRQ� UDWKHU� WKDQ� WKH� GHWDLO�

LPSOLFDWLRQV�� 7R� DQVZHU� WKH� WKLUG� TXHVWLRQ�

DERXW� WKH� WLPH�DQG� LVVXH� RI� WKH�&,6*�FDVHV�

WKH\� KDYH� UHYLHZHG�� WKHVH� ODZ\HUV� XVXDOO\�

DSSO\�WKH�9LHQQD�&RQYHQWLRQ�LQ�WUDQVDFWLRQDO�

ZRUN� RI� GUDIWLQJ� RU� QHJRWLDWLQJ� &RQWUDFWV�

LQVWHDG� RI� WKH� GLVSXWH� VHWWOHPHQW�ZRUN��7KH�

LVVXHV�PDLQO\� FRQFHUQ� WKH� FKRLFH� RI� ODZ� LQ�

GUDIWLQJ� &RQWUDFWV� RU� UHYLHZLQJ� &RQWUDFWV�

GUDIWHG�E\�WKH�RWKHU�SDUW\��7KH�XVXDO�SUDFWLFH�

RI� VXFK�DWWRUQH\V� LV�RSWLQJ�RXW�RI� WKH�&,6*�

WDNLQJ� DGYDQWDJH� RI� $UWLFOH� �� E\� DGGLQJ� D�

FODXVH�ZLWK� WKH�FRQWHQW�³7KH�SDUWLHV�KHUHE\�

agree�to�exclude�the�application�of�the�CISG�
LQ�WKLV�&RQWUDFW´�DQG�XVLQJ�RWKHU�DSSOLFDEOH�

ODZ�� 7KH� UHDVRQ� SURYLGHG� E\� DWWRUQH\V�

�� 6HH�VXSUD�QRWH����SDJH�����³7KHUH�DUH�VRPH�IUHTXHQWO\�XVHG�LQWHUQDWLRQDO�UXOHV�LQ�VDOHV�DJUHHPHQWV�EHWZHHQ�

U.S.�and�Japanese�companies.�These�rules�support� the�argument�that� although�these�parties�seem� reluctant�
to�follow�hard�international�law�like�the�CISG,�in�practice�there�is�in�fact�uni¿cation�by�resorting�to�another�
µJOREDO¶�VWDQGDUG��7KHUHIRUH��PD\EH�WKH�SUREOHP�RI�H[FOXVLRQ�RI�WKH�&,6*�LV�QRW�VXFK�D�ELJ�SUREOHP�LQ�UHDOLW\�´

�� See�Kim�Yong�Eui,�The�Present�and�Future�Role�of�the�CISG�in�Korea�(2010),�48�Dong-A�L.Rev.,�page�4,�
“It�is�a�reality�that�Korean�legal�community�is�not�suf¿ciently�aware�of�CISG�even�after�5�years�passed�since�
Korean�Congress�rati¿ed�it.�As�evidence�thereof�there�is�only�one�high�court�case12�which�applied�the�CISG�
in�Korea”,�which�is�the�judgment�of�the�Seoul�High�Court,�July�23,�2009,�Sentence�2008�Na�Judgment.

�� 7KH�UHVHDUFK�ODVWHG�WKUHH�PRQWKV�FRQGXFWHG�E\�WKH�DXWKRU�.LP�<RQJ�(XL�.LP�LQ�VXSUD�QRWH���LQFOXGLQJ�WHOH�

SKRQH�DQG�GLUHFW�SHUVRQDO�LQWHUYLHZ�ZLWK�WKLUW\�DFWLYH�ODZ\HUV��WHQ�RI�ZKRP�DUH�UDQGRPO\�VHOHFWHG�IURP�WKH�

Member�Directory�of�The�Korean�Bar�Association,�ten�of�whom�are�acquaintances�of�the�author.�The�remain�
ing�are�attorneys�coming�from�big�law�¿rms�having�more�than�50�law�practitioners�and�working�on�Korean�
LQWHUQDWLRQDO�FRPPHUFLDO�ODZ�
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IRU� VXFK� PDQQHU� LV� WKH� XQSUHGLFWDELOLW\� RI�

WKH� UHVXOW�� WKH� ODFN� RI� DZDUHQHVV� RQ� WKH�

&,6*� DQG� WKH� FRQFHUQ� DERXW� WKH� H[SHQVHV�

LQFXUUHG� LQ� LQWHUSUHWLQJ� WKH� FRQWHQW� RI� WKH�

&RQYHQWLRQ�RQ�FRXUW�RU�DUELWUDWLRQ�LQ�.RUHD��

7KH� VXEVWLWXWHV� UHFRPPHQGHG� E\� WKHVH� ODZ�

SUDFWLWLRQHUV� LQFOXGH� .RUHDQ� &RPPHUFLDO�

&RGH�� .RUHDQ� &LYLO� &RGH� DQG� WKH� 8&&�

ZKLFK�WKH\�KDYH�EHHQ�ORQJ�IDPLOLDU�ZLWK��$Q�

DGGLWLRQDO�SLHFH�RI�IDFW�LV�WKDW�LQ�UHDOLW\��WKHVH�

DWWRUQH\V� IUHTXHQWO\� DSSO\� D� FRQWUDFW� IRUP�

FRQWDLQLQJ�D�VWDQGDUG�SURYLVLRQ�RQ�JRYHUQLQJ�

ODZ� ZKLFK� LQFOXGHV� WKH� H[FOXVLRQ� FODXVH� RI�

WKH� &,6*� ������ 7KHUHIRUH�� HYHQ� ZKHQ� WKH�

.RUHDQ� ODZ\HUV� DQG� HQWHUSULVHV� NQHZ� ZHOO�

RI� WKH�&RQYHQWLRQ��WKHUH�VWLOO�H[LVWV�D�VWURQJ�

LQFOLQDWLRQ� WR� H[FOXGH� WKH� &,6*� RXW� RI� WKH�

LQWHUQDWLRQDO�VDOHV�RI�JRRGV��7KLV�LV�EHFDXVH�

¿rstly,� despite� being� known� to� a� signi¿cant�
H[WHQW�E\� VRPH�.RUHDQ�DWWRUQH\V�� WKH�&,6*�

LV�VWLOO� ORZ� LQ� WKH�GHJUHH�RI� IDPLOLDULW\�ZLWK�

WKH�DSSOLFDWLRQ�DQG�IXQFWLRQ�PHFKDQLF�LQ�WKH�

SUDFWLFH���7KDW�LV�ZK\�ERWK�ODZ�SUDFWLWLRQHUV�

DQG�EXVLQHVVHV�FRQWLQXH�WR�KROG�D�SUHIHUHQFH�

WRZDUGV� WKH� .RUHD� GRPHVWLF� ODZ� RU� WKH�

VRPHZKDW� IDPLOLDU� OHJDO� V\VWHP� VXFK�DV� WKH�

UCC� or� Japanese� law� as� they� have� done�

IRU� KXQGUHGV� RI� \HDU��1RW� RQO\�.RUHDQ�� WKH�

UHDOLW\�KDV�SURYHG�WKDW�ZKHQHYHU�WKH�SRVLWLRQ�

RI�D�SDUW\�LQ�WKH�QHJRWLDWLRQ�WDEOH�DOORZV�WKH�

UHWDLQLQJ�RI�LWV�RZQ�GRPHVWLF�ODZ��LW�ZLOO�GR�

VR� ZLWKRXW� IXUWKHU� FRQVLGHUDWLRQ���� +HQFH��

the�¿nal�reason�is�that�the�parties�and�maybe�
WKH�DWWRUQH\V�KDYH�\HW�WR�EH�FRQYLQFHG�RI�WKH�

bene¿ts�that�the�CISG�can�offer�in�comparison�
WR�WKH�GRPHVWLF�VDOHV�OHJLVODWLRQ��ZKLFK�LV�DOVR�

VWHPPHG�IURP�WKH�ODFN�RI�IDPLOLDULW\�

The� U.S:� 2QH� VXUYH\� E\� 'U�� 0DUWLQ� )��

.RHKOHU�DQG�*XR�<XMXQ�UHYHDOHG�WKDW�LQ�WKH�

8�6���DPRQJ�PRUH�WKDQ�������TXHVWLRQQDLUHV�

VHQW��PHUHO\�DERXW����ZHUH�UHWXUQHG��ZKLFK�

FRXOG�EH�YLHZHG�DV�D�VLJQ�RI�SRRU�DFFHSWDQFH�

RI�WKH�&RQYHQWLRQ�LQ�WKH�FRXQWU\��7KH�UHVXOWV�

EDVHG� RQ� WKH� UHVSRQVHV� UHFHLYHG� UHYHDOHG�

WKDW�PHUHO\������SHUFHQW�RI�ODZ�SUDFWLWLRQHUV�

LQ� WKH� 8�6�� KDG� FRQWDFWHG� ZLWK� WKH� &,6*�

LQ� WKHLU� GDLO\� ZRUN�$ORQJ� ZLWK� WKDW�� �����

SHUFHQW� RI� 8�6�� ODZ\HUV� RSWHG� RXW� RI� WKH�

&,6*� SUHSRQGHUDQWO\� DQG� SULQFLSDOO\����

7KH�KLJK� H[FOXVLRQ� UDWH� LQ� WKH�8�6�� FDQ�EH�

H[SODLQHG�ZLWK� UHVSHFW� WR� WKH� GLIIHUHQFH� LQ�

FRQWHQW� EHWZHHQ� WKH� &,6*� DQG� 8�6�� PDLQ�

ODZ�� WKH� 8�&�&� DORQJ� ZLWK� WKH� ³KRPHZDUG�

WUHQG´�� WKH� DFW� RI� QDWLRQDO� FRXUWV�� ODZ\HUV�

�� See�Lisa�Spagnolo,�CISG�Exclusion�and�Legal�Ef¿ciency�(2014),�Global�Trade�Law�Series.�Wolters�Kluwer�
Law�&�Business.�page�214“in�South�Korea�where�the�CISG�was�only�adopted�in�2005,�familiarity�levels�were�
found�to�be�low,�as�might�be�expected.�A�very�small�survey�of�Korean�lawyers�found�76%�of�respondents�were�
XQDZDUH�RI�WKH�&,6*��7KH�UHPDLQGHU�PRVWO\�LQGLFDWHG�WKDW�WKH\�H[FOXGHG�LW��DQG�ZHUH�DZDUH�RI�LW�PRVWO\�WR�

WKDW�H[WHQW�RQO\��7KHLU�SUHIHUHQFH�IRU�H[FOXVLRQ�DSSHDUV�WR�KDYH�EHHQ�PRWLYDWHG�E\�SHUFHLYHG�XQSUHGLFWDELOLW\��

ODFN�RI�FRXQWHUSDUW\�IDPLOLDULW\��RU�DQWLFLSDWLRQ�RI�KLJKHU�OLWLJDWLRQ�FRVWV��RU�SUHIHUHQFH�IRU�IDPLOLDU�ODZ�´
���6HH�6FKZHQ]HU�� ,QJHERUJ�DQG�.HH��&KULVWRSKHU�� ,QWHUQDWLRQDO�6DOHV�/DZ�7KH�$FWXDO�3UDFWLFH���������3HQQ�

State�International�Law�Review:�Vol.�29:�No.�3,�Article�4.,�page�438�“other�evidence�suggests�that�problems�
LQ�SUDFWLFH�VWLOO�UHPDLQ��PRVW�QRWDEO\�ZKDW�PLJKW�EH�WHUPHG�WKH�GRPHVWLF�RULHQWDWLRQ�RI�ODZ\HUV��7KLV�LV�HYL�

GHQFHG�E\�WKH��DOEHLW�GHFUHDVLQJ��EXW�LQ�RXU�RSLQLRQ�VWLOO�VXUSULVLQJO\�KLJK�QXPEHU��RI�WKRVH�ZKR�DUH�RSWLQJ�RXW�

RI�WKH�&,6*�´
���See�Martin�F.Koehler�&�Guo�Yujun,�The�Acceptance�of�the�Uni¿ed�Sales�Law�(CISG)�in�Different�Legal�Sys�
WHPV�DQ�,QWHUQDWLRQDO�&RPSDULVRQ�RI�7KUHH�6XUYH\V�RQ�WKH�([FOXVLRQ�RI�WKH�&,6*¶V�$SSOLFDWLRQ�&RQGXFWHG�LQ�

the�United�States,�Germany�and�China�(2008),�20�PACE�Int’l�L.�Rev.�45,�46.The�survey�was�sent�directly�and�
YLD�VHYHUDO�GLVFXVVLRQ�IRUXPV�DV�ZHOO�DV�HPDLOV�WR�SULYDWH�ODZ\HUV�DQG�LQ�KRXVH�FRXQVHO�LQ�WKH�8�6���&KLQD�DQG�

*HUPDQ�
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RU� HQWHUSULVHV� WR� UHVRUW� WR� GRPHVWLF� ODZ� RU�

UXOHV� LQ� LQWHUSUHWLQJ� WKH� &,6*� DSSOLFDWLRQ��

&RQVLGHULQJ� WKH� IDLOXUH� RI� WKH� 8/,6� DQG�

ULF� in� achieving� any� signi¿cant� level�
of� uniformity,� the� UNCITRAL� and� its�
:RUNLQJ� *URXS� RQ� 6DOHV� WKHQ� GHFLGHG� WR�

UHMHFW� WKH� SUHYLRXV� ³XQLYHUVDOLVW´� DSSURDFK�

DQG� VRXJKW� D� FRPSURPLVH� WH[W�� :LWK� WKDW�

decision,� the� ¿nal� content� of� the� CISG�
KROGV�DQ�DUUD\�RI�H[FHSWLRQV�DQG�H[FOXVLRQV�

ZLWK�D�YLHZ�WR�QHXWUDOL]LQJ� WKH�FRQFHUQV�RU�

REMHFWLRQV�RI�RQH�SDUW�RU�DOO�RI�WKH�GUDIWHUV��

By� taking� advantages� of� these� exclusions,�
HQWHUSULVHV�� ODZ� SUDFWLWLRQHUV� DQG� GLVSXWH�

VHWWOHPHQW� ERGLHV� FDQ� HDVLO\� UHSODFH� WKH�

RWKHUZLVH�DSSOLHG� &,6*� E\� WKHLU� RZQ�

QDWLRQDO�OHJDO�V\VWHP��([DPSOHV�IRU�H[SUHVV�

VWDWHG� H[FOXVLRQ� LQFOXGH�$UWLFOH� ��ZLWK� VL[�

FDWHJRULHV� H[FOXGHG� IURP� WKH� &RQYHQWLRQ��

$PRQJ� WKHP�� WKH� PRVW� QRWLFHDEOH�

H[FOXVLRQV� LQFOXGH� WKH� VDOHV� IRU� SHUVRQDO��

IDPLO\� RU� KRXVHKROG� XVH� DV� WKH� GUDIWHUV�

ZRXOG� OLNH� WR� DYRLG� LPSDLULQJ� WKH� QDWLRQDO�

rules�speci¿cally�dedicated�to�the�protection�
RI� FRQVXPHUV�� 7KH� UHPDLQLQJ� H[FOXVLRQV�

DGGUHVV� HLWKHU�PDWWHUV� DNLQ� WR� WKRVH� LQ� WKH�

domestic� laws� of� countries� or� the� conÀicts�
between�de¿nitions�of�goods�of�each�country.�
6DOHV� E\� DXFWLRQ� DQG� H[HFXWLRQ� DV� ZHOO� DV�

WKRVH� RI� VHFXULWLHV�� VKLSV�� DQG� DLUFUDIW� DUH�

RIWHQ�UHJXODWHG�E\�VXEVWDQWLDO�QDWLRQDO�UXOHV�

DQG� UHJLPHV�� /LNHZLVH�� VHFXULWLHV�� VKLSV��

DLUFUDIW�� DQG� HOHFWULFLW\� DUH� JHQHUDOO\� QRW�

UHJDUGHG� DV� ³JRRGV´�� $GGLWLRQDOO\�� $UWLFOH�

��H[SUHVVO\�RPLWV�PL[HG�FRQWUDFWV�RI�JRRGV�

RU�VHUYLFHV�IURP�WKH�VFRSH�RI�DSSOLFDWLRQ�RI�

WKH�9LHQQD�&RQYHQWLRQ�ZKHQ� WKH� VXSSO\�RI�

ODERU� DFFRXQWV� IRU� WKH� ³SUHSRQGHUDQW� SDUW´�

RI� VXFK� FRQWUDFW�� 6LPLODUO\�� DFFRUGLQJ� WR�

$UWLFOH����WKH�&RQYHQWLRQ�LV�RQO\�DSSOLFDEOH�

WR� IRUPDWLRQ�RI�WKH�FRQWUDFW� DORQJ�ZLWK� WKH�

ULJKWV�DQG�REOLJDWLRQV�RI�ERWK�SDUWLHV�DULVLQJ�

IURP�VXFK�FRQWUDFW��8QOHVV�FOHDUO\�SURYLGHG�

RWKHUZLVH�� WKH� YDOLGLW\� RI� WKH� FRQWUDFW� RU�

WKH� QDWXUH� RI� SURSHUW\� LQWHUHVWV� VWHPPLQJ�

IURP� WKH� FRQWUDFW� LV� QRW� JRYHUQHG� E\� WKH�

&RQYHQWLRQ��$UWLFOH� �� WDNHV� DIWHU� WKH� VDPH�

SROLF\�ZKHQ� H[FOXGLQJ� PDWWHUV� FRQFHUQLQJ�

JRRGV� OLDELOLW\�� 7KH� LPSOLHG� H[FOXVLRQ�

LQYROYHV� WKH� WUDGH� XVDJH� LQ�$UWLFOH� �� ZLWK�

$UWLFOH� ����� LQFRUSRUDWLQJ� H[SUHVV� XVDJH�

DJUHHPHQWV� DQG� $UWLFOH� ����� PHQWLRQLQJ�

LPSOLFLW�XVDJH�DJUHHPHQW��7ZR�UHTXLUHPHQWV�

IRU�XVDJHV�WR�EH�DFFHSWHG�XQGHU�$UWLFOH������

LQFOXGH� REMHFWLYH� RU� VXEMHFWLYH� NQRZOHGJH�

DQG� ³UHJXODU� REVHUYDQFH´� E\� HQWHUSULVHV�

in� trade� judged� in� the�context� of�a� speci¿c�
UHJLRQ�� SURGXFW� RU� VHW� RI� WUDGH� SDUWQHUV����

$QRWKHU� VWLSXODWLRQ� SHUWLQHQW� WR� WKH�

WUHDWPHQW�RI�XVDJH� LV�$UWLFOH� ���7KH�DUWLFOH�

SHUPLWV� HQWHUSULVHV� WR�PRGLI\� WKH� HIIHFW� RI�

WKH�&,6*��ZKLFK�SDYH�WKH�ZD\�IRU�XVDJHV�LI�

not� af¿rmatively� excluded� in� the� contract.�
$V� SDUWLHV� FDQ� FKRRVH� WR� RSW� RXW� SDUWLDOO\�

RU�HQWLUHO\��$UWLFOH���FDQ�UHSODFH�VXEVWDQWLDO�

SURYLVLRQV�RI�WKH�&,6*�ZLWK�WKH�DSSOLFDWLRQ�

RI� D� XVDJH���� 7KLV� HIIHFW� FRPELQLQJ� ZLWK�

HYLGHQFH� RI� UHJXODU� REVHUYDWLRQ� LQ� WUDGH�

VWLSXODWHG�XQGHU�$UWLFOH������FDQ�ELQG�SDUWLHV�

WR�XVDJH�RI�WKHLU�RZQ�ZLOO���

���6HH�/D�7UREH�8QLYHUVLW\��7KH������8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�&RQWUDFWV� IRU� WKH� ,QWHUQDWLRQDO�6DOH�RI�

Goods:�Will�a�Homeward�Trend�Emerge?�(1985),�21�Tex.�Int’l�L.�J,�p.544,545
���See�John�Honnold,�Uniform�Law�for�International�Sales�Under�the�1980�United�Nations�Convention�Deventer�
��������7KH�1HWKHUODQGV��.OXZHU�/DZ�DQG�7D[DWLRQ��S������

���6HH�*\XOD�(|UVL��*HQHUDO�3URYLVLRQV��LQ�,QWHUQDWLRQDO�6DOHV��7KH�8QLWHG�1DWLRQV�&RQYHQWLRQ�2Q�&RQWUDFWV�)RU�

7KH�,QWHUQDWLRQDO�6DOH�2I�*RRGV������1LQD�0��*DOVWRQ�	�+DQV�6PLW�HGV����������DYDLODEOH�DW�KWWS���ZZZ�FLVJ�

ODZ�SDFH�HGX�FLVJ�ELEOLR�HRUVL��KWPO��³XVDJHV�LQ�WKH�&,6*�DSSHDU�FRPSOHWHO\�RQ�D�FRQWUDFWXDO�EDVLV´���
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,PSOLFDWLRQV� IRU� 9LHWQDP� IURP�

LQWHUQDWLRQDO�H[SHULHQFH�RQ�H[FOXVLRQ�RI� WKH�

&,6*�IURP�SHUVSHFWLYH�RI�HQWHUSULVHV

7KH�FDXVHV�IRU�H[FOXVLRQ�RI�WKH�&,6*�E\�

HQWHUSULVHV

7KHUH� DUH� WKUHH� PDLQ� VRXUFHV� WKDW� OHDG�

HQWHUSULVHV� WR� WKH� GHFLVLRQ� WR� H[FOXGH� WKH�

&,6*��WKH�&RQYHQWLRQ�FRQWHQW��WKH�VXEMHFWLYH�

FKRLFH� RI� EXVLQHVVHV� DQG� WKH� GHFLVLRQ�

to� exclude� such� Convention� by� conÀict�
VHWWOHPHQW�ERGLHV�

)LUVWO\�� WKH�FRQWHQW�RI� WKH�&,6*�FRQWDLQV�

PDQ\� UHVWULFWLRQV� IRU� LWV� DSSOLFDWLRQ�� ERWK�

WKH� LQWHUQDWLRQDO� DQG� VXEVWDQWLYH� VFRSH��$V�

GLVFXVVHG� SUHYLRXVO\�� $UWLFOH� ����� OLPLWV�

WKH� &,6*� LQ� WKDW� LW� FDQ� RQO\� DSSO\� WR� VDOHV�

FRQWUDFW� FRQFOXGHG� EHWZHHQ� SDUWLHV� KDYLQJ�

SODFH� RI� EXVLQHVV� DQG� KDELWXDO� UHVLGHQFH� LQ�

GLIIHUHQW� 6WDWHV�� $QG� WKH� UHTXLUHPHQW� PXVW�

EH� PHW� EHIRUH� RU� DW� WKH� WLPH� RI� FRQWUDFW�

IRUPDWLRQ�WKURXJK�HLWKHU�WKH�FRQWUDFW�LWVHOI�RU�

LQIRUPDWLRQ�DERXW�SUHYLRXV�GHDOLQJV�EHWZHHQ�

parties.�Besides� these� automatic� exclusions,�
WKH�&,6*�DOVR�KDV�WR�JLYH�ZD\�WR�RWKHU�OHJDO�

V\VWHPV� WR� JRYHUQ� WKH� FRQWUDFW� DV� SURYLGHG�

LQ�VRPH�$UWLFOHV��$Q�LOOXVWUDWLRQ�LV�$UWLFOH����

ZKLFK� DOORZV� WKH�PHPEHU� VWDWHV�DW� WKH� WLPH�

of� rati¿cation� to�choose�not� to�be�bound�by�
FHUWDLQ� SDUWV� RI� WKH� &RQYHQWLRQ�� +HQFH�� D�

SDUW\�KDYLQJ�LWV�SODFH�RI�EXVLQHVV�LQ�D�FRXQWU\�

WKDW� KDV� PDGH� D� GHFODUDWLRQ� LQ� SXUVXDQW� WR�

$UWLFOH����LV�WR�EH�UHJDUGHG�DV�KDYLQJ�LWV�SODFH�

RI� EXVLQHVV� LQ� D� QRQ�FRQWUDFWLQJ� FRXQWU\� LQ�

GHDOLQJ�ZLWK� UHVHUYHG�SDUWV�� ,Q�RWKHU�ZRUGV��

WKH�&,6*�FDQQRW�DXWRPDWLFDOO\�DSSO\�WR�VXFK�

H[FOXGHG�SDUW�XQOHVV�RWKHUZLVH� VWDWHG� LQ� WKH�

DJUHHPHQW�� 2Q� WKH� RWKHU� KDQG�� WKH� &,6*�

DOVR� VWD\V� LQWDFW� LQ�VHYHUDO� FRQWUDFW�PDWWHUV��

$FFRUGLQJ� WR� 0UV�� 1JX\HQ� 0LQK� +DQJ� LQ�

WKH�LQWHUYLHZ�ZLWK�WKH�ZULWHU��WKHVH�LQFOXGHV��

HIIHFWV�RI�FRQWUDFW�RQ�WKLUG�SDUWLHV��WUDQVIHU�RI�

JRRGV�WLWOH��WKH�LVVXH�RI�ZKHWKHU�RQH�LV�MRLQWO\�

OLDEOH��WKH�DFNQRZOHGJHPHQW�DQG�DVVXPSWLRQ�

RI� GHEWV�� VWDWXWH� RI� OLPLWDWLRQV�� SDVVLQJ� RI�

REOLJDWLRQ�� DVVLJQPHQW� RI� FRQWUDFW�� EUHDFK�

SHQDOW\�� VHW�RIIV�� HWF�� 7KHVH� H[WHUQDO� JDSV�

GHFUHDVH�WKH�DWWUDFWLYHQHVV�RI�WKH�&,6*�LQ�WKH�

eyes� of� enterprises� and� render� them� to� ¿nd�
DQRWKHU�ODZ�WKDW�EHWWHU�VXLW�WKHLU�QHHGV���

Secondly,� WKH� &,6*� H[FOXVLRQ� E\�

HQWHUSULVHV� FRPHV� IURP� HLWKHU� WKHLU� RZQ�

ZLOOLQJQHVV� RU� WKH� DGYLFH� DQG� FRQVXOWDWLRQ�

RI�WKHLU�ODZ\HUV��7DNLQJ�DGYDQWDJH�RI�$UWLFOH�

��� HQWHUSULVHV� FKRRVH� WR� H[FOXGH� WKH�9LHQQD�

&RQYHQWLRQ� IURP� WKHLU� VDOHV� FRQWUDFW� IRU�

D� SOXUDOLW\� RI� UHDVRQV�� 7KH� PRVW� DSSDUHQW�

DPRQJ� WKHP� LV� WKH� IHDU� RI� WKH� XQNQRZQ�

RU� WKH� XQIDPLOLDULW\� ZLWK� WKH� &RQYHQWLRQ��

ZKLFK� KDV� ORQJ� EHHQ� WR� EODPH� IRU� RSW�RXWV��

,W� KDV� EHHQ� LQGLFDWHG� WKDW� XQIDPLOLDULW\�

RIWHQ� UHVXOWV� LQ� ³OHJDO� HWKQRFHQWULFLW\´� WKDW�

HQFRXUDJHV� HQWHUSULVHV� WR� XWLOL]H� WKHLU� RZQ�

VHW� RI� ODZ� LQ� LQWHUQDWLRQDO� VDOHV� FRQWUDFWV��

+HQFH�� DFURVV� PHPEHU� VWDWHV� RI� WKH� &,6*�

ZKLFK�IUHTXHQWO\�RSW�RXW�RI�WKH�&RQYHQWLRQ��

WKHUH�VHHPV�WR�EH�D�VWURQJ�SRVLWLYH�FRUUHODWLRQ�

EHWZHHQ�XQIDPLOLDULW\�DQG�WKH�H[FOXVLRQ�UDWH��

)DPLOLDULW\�UDWH�KDV�D�FORVH�UHODWLRQVKLS�ZLWK�

WKH� QH[W� UHDVRQ�� WKH� FRVW� LQ� WHUPV� RI� HIIRUW�

DQG�WLPH�QHHGHG�WR�EHFRPH�IDPLOLDU�ZLWK�WKH�

&RQYHQWLRQ�� 7KH� UHDVRQ� PD\� EH� VRPHZKDW�

FRQIXVLQJ� DV� WKH� &,6*�� FRPSDUHG� WR� RWKHU�

IRUHLJQ� VDOHV� ODZ�� LQKHUHQWO\� UHTXLUHG� OHVV�

LQIRUPDWLRQ�FRVW�WR�PDVWHU��7KH�OHDUQLQJ�FRVW�

PHQWLRQHG� KHUH� LV� WKH�³VWDUW�XS´�FRVW� RU� WKH�

SHUFHSWLRQ�RI�LQIRUPDWLRQ�FRVW��ZKLFK�EHDUV�D�

IHZ�FRQQHFWLRQV�ZLWK�WKH�UHDO�FRVWV�EXW�FDQ�EH�

���Nguyễn�Minh�Hằng�(Mrs.)�–�Dean�of�Faculty�of�Law,�Foreign�Trade�University.
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GLVWRUWHG�RQ�DFFRXQW�RI�SV\FKRORJLFDO�ELDVHV��

7KLV�DPRXQW�RI�SHUFHLYHG� OHDUQLQJ�FRVW�ZLOO�

GLIIHU� LQ� GLIIHUHQW� FRXQWULHV� EDVHG� RQ� WKUHH�

IDFWRUV��HGXFDWLRQ�V\VWHP��OLWLJDWLRQ�H[SRVXUH�

and� inÀuence� on� domestic� law.� The� deeper�
XQLYHUVLWLHV�DQG�FROOHJHV�LQ�HFRQRPLF�DQG�ODZ�

LQFRUSRUDWH� WHDFKLQJ�RQ� WKH�&,6*� LQWR� WKHLU�

FXUULFXOXPV�� WH[WERRNV� DQG� H[DPLQDWLRQ��

WKH�PRUH�IDPLOLDU�ZLWK�WKH�&,6*�HQWHUSULVHV�

DQG� ODZ\HUV�DQG� WKH� OHVV�SHUFHLYHG� OHDUQLQJ�

FRVW� UHTXLUHG� WR� JHW� XVHG� WR� DQG� DSSO\� WKH�

&RQYHQWLRQ��7KHUH�LV�D�FRPPRQ�FKDUDFWHULVWLF�

LQ� WKH� &,6*� PHPEHU� VWDWHV� ZKLFK� RIWHQ�

FKRRVH� WR� RSW� RXW� RI� WKH� &RQYHQWLRQ� OLVWHG�

LQ� DIRUHPHQWLRQHG� SDUW� LV� WKDW� WKH� QXPEHU�

RI� ODZ� FDVHV�RQ� RIIHU� LQ�DOO� WKH� FRXQWULHV� LV�

TXLWH� KXPEOH���� 7KDW¶V� ZK\� WKH� PRUH� FDVHV�

UHODWLQJ�WKH�&,6*�LQ�D�FRXQWU\��WKH�ORZHU�WKH�

H[FOXVLRQ�UDWH�LQ�VXFK�FRXQWU\�DV�EXVLQHVVHV�

DQG� ODZ� SUDFWLWLRQHUV� VKDOO� EH� IRUFHG� WR�

LQYHVW�LQ�OHDUQLQJ�PRUH�DERXW�WKH�&RQYHQWLRQ�

ZKHWKHU�WKH\�OLNH�LW�RU�QRW��7KH�SHUFHSWLRQ�RI�

WKH� VL]H�RI� UHTXLUHG� LQIRUPDWLRQ�FRVW� LV� DOVR�

DIIHFWHG� E\� WKH� H[WHQW� WR� ZKLFK� GRPHVWLF�

law� of� the� country� has� been� inÀuenced� or�
PRGHOHG�EDVHG�RQ�WKH�9LHQQD�&RQYHQWLRQ��,Q�

WKH�HYHQW�WKDW�WKH�QDWLRQDO�OHJDO�V\VWHP�KDV�D�

ORW� LQ� FRPPRQ�ZLWK� WKH�&RQYHQWLRQ��ZKLFK�

UHVXOWV� LQ� WKH� FORVH� UHVHPEODQFH� EHWZHHQ�

WKH� FRQWHQW� RI� WKH� HYHU�IDPLOLDU� GRPHVWLF�

ODZ�RI�HQWHUSULVHV�DQG�WKDW�RI�WKH�&,6*��WKH�

SHUFHLYHG� LQIRUPDWLRQ� FRVW� LV� GUDVWLFDOO\�

FXW�GRZQ�DQG�VR�LV�WKH�H[FOXVLRQ�UDWH�RI�WKH�

&RQYHQWLRQ��$Q�DGGLWLRQDO� UHDVRQ� JLYHQ�RXW�

E\�0UV��1JX\HQ�0LQK�+DQJ�DQG�0U��3KDP�

9DQ� &KDW� FRPHV� IURP�ZKDW� LV� FDOOHG� ³SDWK�

GHSHQGHQFH´�DULVLQJ�IURP�WKH�KHDY\�UHOLDQFH�

RI� LQWHUQDWLRQDO� HQWHUSULVHV� RQ� WKH� JHQHUDO�

conditions� such� as� BHP� Billiton�Marketing�
*HQHUDO� 7HUPV� DQG� &RQGLWLRQV� RI� 6DOH� DQG�

3XUFKDVH�� (&&� ������ )26)$� ,QWHUQDWLRQDO��

*$)7$�1R��������6XFK�WHUPV�DQG�FRQGLWLRQV�

DOZD\V� LQFOXGH� D� VWLSXODWLRQ� RQ� WKH� QRQ�

DSSOLFDWLRQ� RI� WKH� 9LHQQD� &RQYHQWLRQ����

7KLV� LV� RI� IUHTXHQW� RFFXUUHQFH� WR� VPDOO��

DQG� PHGLXP�� VL]HG� HQWHUSULVHV� EHFDXVH� WKH�

UHGUDIWLQJ�WKRVH�VWDQGDUG�WHUPV�DOZD\V�LQFXUV�

DGGLWLRQDO�FRVW� IRU� OHJDO�DGYLFH��$V�D� UHVXOW��

WKH\�KDYH�WR�DFFHSW�LW�DQG�H[FOXGH�WKH�&,6*�

HYHQ�LI�LW�LV�DJDLQVW�WKHLU�ZLOO�

7KLUGO\�� WKH� H[FOXVLRQ� RI� WKH� &,6*� E\�

HQWHUSULVHV� FDQ� FRPH� IURP� GHFLVLRQV� RI�

GLVSXWH� VHWWOHPHQW� ERGLHV�� ZKLFK� FDQ� EH�

classi¿ed� into� two� branches:� the� homeward�
WUHQG�DQG�WKH�PLVXQGHUVWDQGLQJ�RI�WKH�FKRLFH�

RI�ODZ�SURYLVLRQ��7KH�IRUPHU�HPHUJHV�RZLQJ�

WR� PDQ\� DUWLFOHV� WKH� 9LHQQD� &RQYHQWLRQ��

ZKLFK�SHUPLWV�WKH�FRXUW�WR�UHIHU�WR�WKHLU�RZQ�

GRPHVWLF� ODZV� ZKHQ� HQWHULQJ� D� MXGJHPHQW�

UHJDUGLQJ�WKH�VDOHV�FRQWUDFW��2QH�QRWHZRUWK\�

H[DPSOH�LV�$UWLFOH����ZKLFK�VWDWHV�WKDW�FRXUWV�

FDQ� FKRRVH� WR� QRW� PDNH� D� YHUGLFW� RQ� WKH�

speci¿c� performance� that� is� not� allowed� in�
WKHLU� RZQ� OHJDO� V\VWHP�� +HQFH�� WKLV�$UWLFOH�

RSHQV�WKH�GRRU�IRU�GRPHVWLF�ODZ�RI�D�FRXUW�WR�

EH�UHIHUUHG�WR�DV�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�

court�is�obliged�to�enter�judgment�for�speci¿c�
SHUIRUPDQFH�ZLOO�UHO\�RQ�WKH�VXEVWDQWLYH�ODZ�

of�the�forum.�Besides�this�example,�there�exist�
PDQ\�RWKHU�FRQWHQWV�LQ�WKH�9LHQQD�&RQYHQWLRQ�

���See�http://www.cisg.law.pace.edu/cisg/text/casecit.html�for�the�speci¿c�number�of�case�law�in�CISG�member�
VWDWH�

���1JX\HQ�0LQK�+DQJ��0UV�����'HDQ�RI�)DFXOW\�RI�/DZ��)RUHLJQ�7UDGH�8QLYHUVLW\�	�3KDP�9DQ�&KDW��0U�����$U�

ELWUDWRU�DW�9LHWQDP�,QWHUQDWLRQDO�$UELWUDWLRQ�&HQWHU�
���Article�27�INTERNATIONAL�CONVENTIONS�of�GAFTA�No.120�states�that�“The�following�shall�not�apply�
WR�WKLV�FRQWUDFW���E��7KH�8QLWHG�1DWLRQV�&RQYHQWLRQ�RQ�&RQWUDFWV�IRU�WKH�,QWHUQDWLRQDO�6DOH�RI�*RRGV�RI������´
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WKDW�ERWK�H[SOLFLWO\�DQG�LPSOLFLWO\�DOORZV�WKH�

FRXUW�WR�GHSHQG�RQ�RWKHU�VRXUFHV�RI�ODZ�DV�WKH�

UHSODFHPHQW�IRU�WKH�&,6*��$QRWKHU�VRXUFH�IRU�

WKH�H[FOXVLRQ�RI�WKH�&,6*�E\�WKH�FRXUW�LV�WKH�

PLVXQGHUVWDQGLQJ�RI�WKH�FKRLFH�RI�ODZ�FODXVH��

&RXUWV�LQ�PDQ\�&,6*�FRQWUDFWLQJ�VWDWHV�KDYH�

D� ZURQJ� SHUFHSWLRQ� RI� WKH� SURSHU� UROH� RI� D�

FKRLFH� RI� ODZ� LQ� WKH� DQDO\VLV� RI� WKH� &,6*�

H[FOXVLRQ��,Q�FDVH�ZKHQ�WKH�SDUWLHV�WR�FRQWUDFW�

LQFOXGH�D�FKRLFH�RI�ODZ�SURYLVLRQ�LQ�WKHLU�VDOHV�

DJUHHPHQW�� SURYLGHG� WKH� MXULVGLFWLRQ� ZKRVH�

ODZ� LV� FKRVHQ� E\� VXFK� FODXVH� LV� D� PHPEHU�

VWDWH� RI� WKH� 9LHQQD� &RQYHQWLRQ�� WKHQ� WKDW�

FKRLFH�RI�ODZ�FODXVH�JHQHUDOO\�VKDOO�QRW�SHU�VH�

KDYH�WKH�HIIHFW�RI�H[FOXGLQJ�WKH�&,6*�JLYHQ�

WKDW�WKH�&RQYHQWLRQ�LV�RWKHUZLVH�DSSOLFDEOH��

7KLV�DULVHV�IURP�WKH�IDFW�WKDW�ZKHQ�D�FRXQWU\�

HQWHUV� LQWR� WKH� &,6*�� WKH� &RQYHQWLRQ� ZLOO�

EHFRPH�RQH�SDUW�RI�WKH�QDWLRQDO�OHJDO�V\VWHP�

RI�VXFK�FRXQWU\�DQG�WKHUHIRUH��WKH�ODZ�RI�WKH�

MXULVGLFWLRQ�� )RU� LQVWDQFH�� D� FKRLFH� RI� ODZ�

clause�expressly�selecting�the� laws�of�Japan�
LQGLFDWHV� WKH� VHOHFWLRQ� RI� WKH�&,6*�� QRW� WKH�

H[FOXVLRQ� RI� LW�� SURYLGHG� WKH� &RQYHQWLRQ�

LV� DSSOLFDEOH� WR� WKH� DJUHHPHQW� EHFDXVH� WKH�

CISG� has� been� integrated� into� Japanese�
domestic� laws�when�the�country� rati¿ed� the�
&RQYHQWLRQ�� 8QIRUWXQDWHO\�� PDQ\� MXGLFLDO�

ERGLHV�DUH�QRW�IXOO\�DZDUH�RI�WKH�IDFW�DQG�DUH�

PLVOHG�E\� WKH�EHOLHI� WKDW� WKH�PHUH� LQFOXVLRQ�

RI� D� FKRLFH� RI� ODZ� FDQ� EH� DXWRPDWLFDOO\�

LQWHUSUHWHG�DV�WKH�FKRLFH�RI�RSWLQJ�RXW�RI�WKH�

&RQYHQWLRQ�E\�FRQWUDFWLQJ�SDUWLHV��$V�D�UHVXOW��

WKHUH�DUH�PXOWLSOH�LQDFFXUDWH�FRQFOXVLRQV�E\�

MXGLFLDO�ERGLHV�WKDW�WKH�&,6*�VKDOO�QRW�DSSO\�

ZKHQ� WKH�&RQYHQWLRQ� VKRXOG� KDYH� EHHQ� WKH�

DSSOLFDEOH�ODZ�ERG\�

,UUDWLRQDO�DQG�LQHIIHFWLYH�H[FOXVLRQ�RI�WKH�

CISG�1980

7KH� H[FOXVLRQ� RI� WKH� &,6*� WDNHV� SODFH�

IUHTXHQWO\� DURXQG� WKH� ZRUOG�� ZKLFK� KDV�

EHFRPH�D�FRPPRQ�SUDFWLFH�IRU�WKH�HQWHUSULVHV�

WR�GR�VR�ZKHQHYHU�FRQFOXGLQJ�D�FURVV�ERUGHU�

VDOHV� FRQWUDFW�� +RZHYHU�� VXFK� LPSXOVLYH�

GHFLVLRQ�ZLWKRXW�FRQVLGHULQJ�FDQ�EH�RI�VHULRXV�

GHWULPHQW��,W�LV�DGYLVHG�WKDW�HQWHUSULVHV�VKRXOG�

at�¿rst�thoroughly�understand�themselves�and�
WKH� FRQWUDFW� FRQWH[W� EHIRUH� FRPLQJ� WR� DQ\�

GHFLVLRQ� UHJDUGLQJ� WKH�FKRLFH� RI� ODZ�FODXVH�

to� gain� the� highest� advantage.� Both� parties�
VKRXOG� VHOHFW� WKH� ODZ� WKDW� EHVW� PHHWV� WKHLU�

GHPDQG�� 6XFK� SURFHVV� GHSHQGV� RQ� PDQ\�

IDFWRUV�� VXFK� DV� SRZHU� RI� SDUW\�� IDPLOLDULW\�

with� the� law,� legal� customs� of� a� speci¿c�
FRXQWU\�RU�LQGXVWU\�� HWF��0UV��1JX\HQ�0LQK�

+DQJ�EHOLHYHG�WKDW�DOEHLW�WKH�&,6*�PD\�QRW�

EH�WKH�EHVW�RSWLRQ�EXW�DV�D�ZRUOG�UHFRJQL]HG�

XQLIRUP�DQG�QHXWUDO�ODZ��LW�FDQ�VHUYH�DV�D�IDLU�

DQG� QHJRWLDEOH� FKRLFH� RI� ODZ�� 2QO\� LI� ERWK�

SDUWLHV� VXUHO\� EHOLHYH� WKDW� WKH� &,6*� RIIHU�

fewer�bene¿ts�than�other�sources�of�law�should�
WKH\�RSW�RXW�RI�WKH�&RQYHQWLRQ�WR�VHFXUH�WKH�

KLJKHVW�JDLQV�SRVVLEOH�IRU�WKHPVHOYHV���

2Q�WKH�RWKHU�KDQG��WKH�LQWHQWLRQ�WR�H[FOXGH�

WKH�&,6*�E\�HQWHUSULVHV�PD\�EH�LQ�YDLQ�LI�LW�ZDV�

PDGH�LQ�DQ�LQDFFXUDWH�PDQQHU��7KH�VLWXDWLRQ�

VWHPV�IURP�ERWK� WKH� ODFN�RI�NQRZOHGJH�DQG�

WKH�DPELJXLW\�RI�WKH�&RQYHQWLRQ�UHJDUGLQJ�WKH�

LVVXH��$UWLFOH����WKH�DUWLFOH�WKDW�ZDV�GHVLJQHG�

to� serve� the� speci¿c� purpose� of� exclusion�
RI� WKH� &,6*�� SURYLGHV� RQO\� OLWWOH� JXLGDQFH�

RQ� KRZ� WKH� SDUWLHV� FDQ� HOLPLQDWH� WKH�&,6*�

DSSOLFDWLRQ� IURP� FRQWUDFWV� WKDW� ZRXOG� EH�

RWKHUZLVH�JRYHUQHG�E\�WKH�&RQYHQWLRQ��7KH�

FRQWHQW�RI�$UWLFOH��� LV� WRR�EULHI�DQG�VLPSOH��

which�makes� it� quite� dif¿cult� for� parties� to�
IXOO\� XQGHUVWDQG� DQG� DSSO\� LW� WR� HIIHFWLYHO\�

RSW�RXW�RI� WKH�&,6*��7KH�PHUH� LQFOXVLRQ�RI�

���Nguyễn�Minh�Hằng�(Mrs.)�–�Dean�of�Faculty�of�Law,�Foreign�Trade�University.
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the� clause� choosing� a� speci¿c� national� law�
is�not�suf¿cient�to�exclude�such�Convention,�
HYHQ� LI� WKH� FRXQWU\�ZKRVH� ODZ� LV� FKRVHQ� LV�

&,6*� QRQ�&RQWUDFWLQJ� 6WDWH� RU� D� PHPEHU�

6WDWH�UHVHUYLQJ�$UWLFOH��������OLNH�6LQJDSRUH��

7KHUHIRUH�� WR� PDNH� VXUH� WKDW� WKH� &,6*� LV�

HIIHFWLYHO\� H[FOXGHG�� HQWHUSULVHV� VKRXOG�

LQFOXGH� D� VWLSXODWLRQ� H[SUHVVO\� VWDWLQJ� WKDW�

³7KH�3DUWLHV� DJUHH� WKDW� WKH�8QLWHG�1DWLRQV�

&RQYHQWLRQ�RQ�&RQWUDFWV�IRU�WKH�,QWHUQDWLRQDO�

Sale�of�Goods�(adopted�at�Vienna�on�10�April�
1980)� does� not� apply� in� any� respect� to� this�
&RQWUDFW´�� 0RUHRYHU�� DV� $UWLFOH� �� RI� WKH�

&,6*�DOORZV�WKH�H[FOXVLRQ�DV�ORQJ�DV�SDUWLHV�

FDQ�SURYH�LW� LV�RI�WKHLU�WUXH�LQWHQWLRQ�E\�³DOO�

UHOHYDQW�FLUFXPVWDQFHV�RI�WKH�FDVH�LQFOXGLQJ�

WKH� QHJRWLDWLRQV�� DQ\� SUDFWLFHV� ZKLFK� WKH�

SDUWLHV�KDYH�HVWDEOLVKHG�EHWZHHQ�WKHPVHOYHV��

XVDJHV� DQG� DQ\� VXEVHTXHQW� FRQGXFW� RI� WKH�

SDUWLHV´��+HQFH��HQWHUSULVHV� VKRXOG�GUDZ�XS�

WKHLU� FRQWUDFW� LQ� DQ� RUJDQL]HG� PDQQHU� WKDW�

FOHDUO\�LQGLFDWHV�WKHLU�LQWHQWV�

,QWHUQDWLRQDO�HIIRUWV�WR�HDVH�WKH�H[FOXVLRQ�

trend�of�the�CISG

Realizing� the� lack� of� knowledge� is� a�
SURPLQHQW�LQGLFDWRU�RI�WKH�H[FOXVLRQ�GHFLVLRQ��

PDQ\�FRXQWULHV�KDYH�PDGH�JUHDW�DWWHPSWV�LQ�

HQKDQFLQJ�WKH�DZDUHQHVV�RI�HQWHUSULVHV�DERXW�

WKH�&,6*��7KHUH�LV�D�EHOLHI�WKDW�WKH�SUHYDOHQFH�

RI� &,6*� ODZ� FDVHV� DQG� FRQWUDFWV� ZHLJKV�

KHDYLO\�RQ�WKH�GHFLVLRQV�RI�VFKRROV�WR�LQFOXGHV�

WKH�&,6*�LQWR�WKH�FXUULFXOXP�DQG�HQVXUH�WKDW�

LW�LV�ZHOO�FRYHUHG�LQ�PDQGDWRU\�VXEMHFWV��7KH�

same�inÀuence�on�the�awareness�may�impact�
RQ� WKH� GHFLVLRQ� WR� LQWHJUDWH� WKH� &,6*� DV�

DQ� H[DPLQDEOH� WRSLF� LQ� EDU� H[DPV� IRU� OHJDO�

quali¿cations.�In�German,�the�CISG�is�“part�
RI� WKH�RUGLQDU\�FXUULFXOXP� RI�PRVW�*HUPDQ�

ODZ� IDFXOWLHV´� DQG� ³DOPRVW� HYHU\� VWDQGDUG�

FRPPHQWDU\� RQ� WKH� *HUPDQ� &LYLO� FRGH´��

6LPLODUO\� LQ� 'HQPDUN�� WKH� &RQYHQWLRQ� LV�

LQFRUSRUDWHG�LQWR�WKH�FXUULFXOXP�RI�8QLYHUVLW\�

RI�&RSHQKDJHQ��,Q�.RUHD��WKH�JRYHUQPHQW�DOVR�

WULHV� WR� UHGXFH� WKH� H[FOXVLRQ� UDWH� E\�PHDQV�

RI� UHIRUPLQJ� HGXFDWLRQDO� V\VWHP�� ZKLFK�

PDNHV� WKH� &,6*� D� FRPSXOVRU\� VXEMHFW� DQG�

examinable� content� in� the�National� Judicial�
Examination� for� professional� quali¿cations.�
0RUHRYHU��XS�WR�QRZ��RXW�RI�PRUH�WKDQ�����

FROOHJHV� DFURVV� .RUHD�� PRVW� RI� WKHP� KDYH�

EHHQ� WHDFKLQJ� WKH� &,6*� DV� RQH� VHSDUDWH�

VXEMHFW�IRU�PRUH�WKDQ�WHQ�\HDUV����(IIRUWV�DOVR�

DUH� PDGH� WR� GLIIXVH� WKH� FRQWHQW� DQG� &,6*�

UHODWLQJ� DUWLFOHV� DV� GLVSHUVHG� DV� SRVVLEOH��

,Q� .RUHD�� PRUH� WKDQ� ���� DUWLFOHV� LQFOXGLQJ�

WKH�GLVVHUWDWLRQV�RQ�WKH� VXEMHFW�RI� WKH�&,6*�

FDQ� EH� HDVLO\� DFFHVVHG� RQ� WKH� 'DWDEDVH� RI�

the� Korean� Research� Foundation.� Adding�
WR�WKDW�� DQ�H[FHVV�RI����SXEOLFDWLRQV�KDYLQJ�

RXWVWDQGLQJ� YROXPH� RI� GLVWULEXWLRQV� VXFK�

DV� WH[WERRN� IRU� XQLYHUVLW\� VWXGHQWV� DQG� EDU�

SUHSDUDWLRQ�PDWHULDOV�IRU�EDU�H[DP�DSSOLFDQWV�

DUH� QDWLRQZLGH� DYDLODEOH�� ,Q� WKH� 8�6��� WKH�

6WDWH�'HSDUWPHQW�DOVR�FRRSHUDWHV�ZLWK�VRPH�

SXEOLVKLQJ� FRPSDQ\� WR� GLIIXVH� NQRZOHGJH�

RI� WKH� &,6*� LQ� WKH� IRUP� RI� SULQWHG� ERRNV��

$QRWKHU� DWWHPSW� WR� DOOHYLDWH� WKH� RSWLQJ� RXW�

RI� WKH�&RQYHQWLRQ�E\�JRYHUQPHQWV� LQ�PDQ\�

FRXQWULHV� LV� DGDSWLQJ� WKHLU� GRPHVWLF� OHJDO�

V\VWHP�IROORZLQJ�WKH�FRQWHQW�RI�WKH�&,6*�WR�

PLQLPL]H� WKH�GLIIHUHQFHV� DQG�HQKDQFLQJ� WKH�

IDPLOLDULW\�IRU�HQWHUSULVHV��6XFK�PHDVXUH�KDV�

been�taken�in�Japan,�Korean�and�the�U.S.

���&RQFOXVLRQ

7KH� DERYH� DQDO\VHV� VKRZ� WKH� DFWXDO�

VLWXDWLRQ� RI� WKH� RSWLQJ�RXW� SUDFWLFH� RI� WKH�

���6HH�VXSUD�QRWH����SDJH����³PRVW�RI�DOO�WKH�FROOHJHV�RI�ODZ�WKH�QXPEHU�RI�ZKLFK�LV�PRUH�WKDQ�����LQ�.RUHD�

QDWLRQ�ZLGH�KDYH�EHHQ�WHDFKLQJ�WKH�VDPH�VXEMHFW�IRU�DOPRVW����\HDUV´�
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CISG�1980�in�some�countries,�namely�Japan,�
.RUHD� DQG� WKH� 8�6��� WR� ZLWKGUDZ� D� IHZ�

LPSOLFDWLRQV�IRU�9LHWQDP�DV�D�QHZ�PHPEHU�RI�

WKH�&RQYHQWLRQ��7KHVH�FRQVLVW�RI�WKH�UHDVRQV�

IRU�WKH�H[FOXVLRQ�WUHQG��WKH�LPSXOVLYHQHVV�LQ�

RSWLQJ�RXW� GHFLVLRQV� DQG� LQDFFXUDF\� LQ� WKH�

H[FOXGLQJ�SURFHVV�DV�ZHOO�DV�WKH�LQWHUQDWLRQDO�

HIIRUWV�LQ�HDVLQJ�WKH�VLWXDWLRQ�

By�taking�these�implications�into�account,�
LW� LV�KRSHG� WKDW�9LHWQDPHVH�JRYHUQPHQW�FDQ�

SUHSDUH�VRPH�SODQV�LQ�DGYDQFH�WR�KLQGHU�WKH�

H[FOXVLRQ�WUHQG�IURP�RFFXUULQJ�DQG�FRSH�ZLWK�

LW�ZKHQ� LW�GRHV� WDNH�SODFH� VR� WKDW� WKH�&,6*�

�����FDQ�SURSHUO\�IXQFWLRQ�DQG�DFWXDOO\�EULQJ�

about� its� intended� bene¿ts.� Additionally,�
9LHWQDPHVH� HQWHUSULVHV� DQG� ODZ\HUV� VKRXOG�

WKLQN� WZLFH� ZKHQ� GHFLGLQJ� WR� H[FOXGH� WKH�

&,6*�IURP�WKHLU�FURVV�ERUGHU�VDOHV�FRQWUDFWV��

/DVWO\�� WKH� FRXUWV� LQ� 9LHWQDP� VKRXOG� DOVR�

WKRURXJKO\� FRQVLGHU� EHIRUH� FRQFOXGLQJ�

ZKHWKHU� WKH� &RQYHQWLRQ� LV� LQDSSOLFDEOH�

WR� WKH� FRQWUDFW� WR� DYRLG� PDNLQJ� LQFRUUHFW�

MXGJHPHQW���
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