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7KH WUDGLWL QDO YLOOD H PDUNHW KDV WXUQHG

LQW D O EDO PDUNHW WKHVH GD V $OO WK VH

SU GXFWV H XVH U F QVXPH Q D GD W GD

EDVLV DUH EHLQ SU GXFHG DOO YHU WKH UOG

1 W W PHQWL Q PDQXIDFWXULQ F PSDQLHV

UH DUGOHVV I VL]H IWHQ EWDLQ WKHLU SDUWV

F PS QHQWV UD PDWHULDOV DQG VXSSOLHV

IU P V XUFHV EH QG WKHLU F XQWU E UGHU $V

EDUULHUV W WUDGH F QWLQXH W VKULQN ELOOL QV

I G OODUV UWK I GV LOO F QWLQXH

to ow across the national border. As a
result, the requirement for one uni�cation
DQG KDUP QL]DWL Q I OD EHF PHV P UH

LPSHUDWLYH WKDQ HYHU KLFK OHDGV W WKH

HVWDEOLVKPHQW I WKH&,6* &,6* LV IWHQ

KDLOHG LW DV DU XDEO WKH UHDWHVW OH LVODWLYH

DFKLHYHPHQW DLPHG DW KDUP QL]LQ SULYDWH

F PPHUFLDO OD $V WKH & QYHQWL Q LV LQ

I UFH LQ P UH WKDQ F XQWULHV F YHULQ

EV UDF

The Vienna Convention on Contracts for the International Sale of Goods Contract or the
CISG 1980 is often considered to be a great success in harmonizing private commercial laws.
+ HYHU KHUH LV D F PP Q VFHQH KD KH DU LHV I LQ HUQD L QD VD HV V D DJUHH

exclude the application of the Convention and forgo the potential bene�ts it can bring about.
DNLQJ LQ DFF Q I KH IDF KD 9LH QDP KDV EHF PH D PHPEHU V D H I KH & QYHQ L Q

since the beginning of 2017, without proper equipment on the knowledge regarding the issue,
KHUH LV D KLJK FKDQFH KD U HQ HU ULVHV L I KH I V H V I KH UHGHFHVV UV

F QV DQ I KH & QYHQ L Q L K DQ F QVLGHUD L Q DQG GH ULYH KHPVH YHV I

the advantages accompanying with it. Hence, this article aims to look deeply into the reasons
behind the opting out decision of the enterprises via examining the CISG exclusion situation
in some countries and conducting in-depth analysis regarding the problem.
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P UH WKDQ W WKLUGV I UOG WUDGH DQG LV

LQFUHDVLQ O DSSOLHG E GLVSXWH VHWWOHPHQW

E GLHV LWV VXFFHVV LV UDUHO LQ G XEW

1HYHUWKHOHVV WKHUH LV D HOO NQ Q IDFW

WKDW WKH SDUWLHV I LQWHUQDWL QDO VDOHV XVXDOO

D UHH W H[FOXGH WKH DSSOLFDWL Q I WKH

& QYHQWL Q KLFK LV DWWULEXWDEOH W D YDULHW

I UHDV QV E WK VXEMHFWLYH DQG EMHFWLYH

7KH TXHVWL Q I KDW DUH WKH DIWHUPDWKV I

WKH H[FOXVL Q I &,6* UHFHLYHV P UH DQG

P UH DWWHQWL Q DV WKH QXPEHU I SW XWV KDV

F QWLQX XVO HVFDODWHG 7KH DQV HU W VXFK

TXHVWL Q EHF PHV HYHQ P UH FULWLFDO DV WKH

CISGwas of�cially in force inVietnamon 1st
January 2017 and hence, it is of importance
W F QGXFW D UHVHDUFK LQW WKH SU EOHP

HVSHFLDOO IU P WKH SHUVSHFWLYH I HQWHUSULVHV

that will be directly in uenced from such
GHFLVL QV

:LWK WKDW LQ PLQG WKH DXWK UV GHFLGHG

W ULWH WKLV SDSHU W VK DOO S VVLEOH

UHDV QV I U WKH FK LFH I SW XW I &,6*

E HQWHUSULVHV DQG WKH S WHQWLDO HIIHFW LW PD

KDYH Q F QWUDFWLQ SDUWLHV E DQDO ]LQ

WKH H[SHULHQFH IU P WKHU F XQWULHV DQG

WKHQ SU YLGH V PH UHPDUNV I U 9LHWQDPHVH

HQWHUSULVHV UH DUGLQ WKH LVVXH

7KH EMHFW I WKH UHVHDUFK LV WKH

LQWHUQDWL QDO H[SHULHQFH Q H[FOXVL Q I WKH

&,6* LQ ,QWHUQDWL QDO 6DOHV I * GV

& QWUDFW

$V I U WKH VF SH I F QWHQW WKH UHVHDUFK

UHIHUV W WKH &,6* H[FOXVL Q IU P SHUVSHFWLYH

I HQWHUSULVHV LQFOXGLQ WKUHH PDLQ PHWK GV

$XW PDWLF H[FOXVL Q IU P DUWLFOHV LQ WKH

& QYHQWL Q LWVHOI 6XEMHFWLYH H[FOXVL Q

E WKH HQWHUSULVHV IU P WKHLU Q LQWHQWL Q

U WKH F QVXOWDWL Q I F PPHUFLDO OD HU

7KH H[FOXVL Q DULVLQ IU P GHFLVL QV

I WKH MXULGLFDO E G E WK SUHFLVHO DQG

imprecisely. Regarding the scope of space,
WKH UHVHDUFK GLVFXVVHV WKH H[FOXVL Q I &,6*

EHW HHQ HQWHUSULVHV K VH F XQWULHV

have rati�ed the Convention, speci�cally
the United States, Japan and Korea. These
F XQWULHV DUH FK VHQ Q W QO EHFDXVH WKH

DUH WKH LOOXVWUDWLYH DQG SU PLQHQW H[DPSOHV

I WKH &,6* PHPEHU VWDWHV EXW DOV LQ

W WKH DEXQGDQFH I VXEMHFW UHOHYDQW DUWLFOHV

DQG VFK ODU ULWLQ V $E XW WKH VF SH I

WLPH WKH DUWLFOH DQDO ]HV WKH DFDGHPLF

U XQGV DQG WKH SUDFWLFDO DSSOLFDWL Q I WKH

CISG exclusion since 1st January 1988 when
the Convention was of�cially in force. The
VX HVWL QV I U 9LHWQDP VKDOO EH F QI UPLQ

W WKH YHUQPHQWDO VWUDWH Q LQWHUQDWL QDO

WUDGH GHYHO SPHQW W LWK D YLVL Q XQWLO

SUHVHQWHG LQ HFLVL Q 1 4 77

/L HUD XUH UH LH

( FOXVLRQ IURP KH ,6 L VHOI

X RPD LF H FOXVLRQ

Nong Quoc Binh (2011), Phạm vi áp dụng
và không áp dụng của Công ước Viên 1980
về hợp đồng mua bán hàng hóa quốc tế ,Q

WKH DUWLFOH WKH DXWK U VWDWHV V PH OLPLWDWL Q

I &,6* DQG WKH FDVH KHUH LW LV LQDSSOLFDEOH

WKDW OHDGV WKH HQWHUSULVHV W H[FOXGH WKH

& QYHQWL Q

)UDQF )HUUDUL What Sources of
Law for Contracts for the International Sales
of Goods? Why One has to Look Beyond
the CISG 7KH DUWLFOH DLPV DW H[SODLQLQ WKH

UHDV QV K WKHU OD V XUFHV DUH DQG LOO

F QWLQXH W EH UHOHYDQW I U LQWHUQDWL QDO VDOHV

I GV WUDQVDFWL QV GHVSLWH WKH HQWU I

CISG into the �eld using several restrictions
LQ WKH F QWHQW I WKH & QYHQWL Q

6XEMHF L H H FOXVLRQ IURP KH FKRLFH RI

HQ HUSULVHV DQG OD HUV
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7UDQ 7KDQK 7DP DQG KLV VWXGHQWV

Vấn đề loại trừ công ước viên với tư cách
luật áp dụng trong hợp đồng mua bán hàng
hoá quốc tế: từ cơ sở pháp lý đến thực tiễn
vận dụng. 7KH DXWK UV FODVVLI DOO S VVLEOH

VXEMHFWLYH DQG EMHFWLYH UHDV Q I U WKH

H[FOXVL Q I &,6* LQ HQHUDO DQG V PH

S WHQWLDO LPSDFWV WKH H[FOXVL Q GHFLVL Q PD

KDYH Q UHOHYDQW SDUWLHV

/LVD6SD Q O CISGExclusion and
Legal Ef�ciency 7KH E N SUHVHQWV DQDO VLV

I WKH VXEVWDQWLYH DQG Q Q VXEVWDQWLYH

DGYDQWD HV DQG GLVDGYDQWD HV I WKH &,6*

W DUGV WKH HF Q P DQG DOO SHUWLQHQW SDUWLHV

W D F QWUDFW Q E WK PLFU DQG PDFU OHYHO

7KHQ WKH DXWK UV DQDO ]HV WKH UHDV Q K

&,6* LV H[FOXGHG IU P WKH & QWUDFW XVLQ

WKH IDFW UV LQ FK LFHV I OD DQG D QXPEHU I

HF Q PLF WKH ULHV DV HOO DV WKH F VW DULVLQ

W UHOHYDQW SDUWLHV F QQHFWLQ W H[FOXGLQ

WKH & QYHQWL Q

( FOXVLRQ E KH MXGJHPHQ RI MXULGLFDO

ERG

/D 7U EH 8QLYHUVLW The 1980
8QL HG 1D L QV & QYHQ L Q Q & Q UDF V

for the International Sale of Goods: Will
D + PH DUG UHQG (PHUJH 7KH DXWK U

DSSU DFKHV WKH DVSHFW I H[FOXGLQ &,6* E

WKH & XUW KLFK UHVXOWV IU P WKH K PH DUG

WUHQG LYHQ WKH DPEL XLWLHV LWKLQ WKH

&,6* WKH 8 6 H[SHULHQFH LWK WUDGH XVD H

XQGHU WKH 8 & & DQG GLYHUVH LQWHUQDWL QDO

YLH S LQWV Q WKH & QYHQWL Q WUDGH XVD H

SU YLVL QV

William P. Johnson (2011),8QGHUV DQGLQJ
Exclusion of the CISG: A New Paradigm of
H HUPLQLQJ DU ,Q HQ 7KH SDSHU WDONV

DE XW K EHIXGGOHG 8 6 & XUW KDV EHHQ

KHQ IDFLQ WKH TXHVWL QV DV W KHQ &,6*

DSSOLHV DQG K LW FDQ EH H[FOXGHG ,W DOV

PHQWL QV WKH IDFW WKDW WKHUH LV D LGHVSUHDG

DQG U LQ E G I 8 6 MXULVSUXGHQFH

KDYLQ SU SD DWHG LQF UUHFW DQG LQDFFXUDWH

DQDO VLV I WKH &,6* DQG LWV HIIHFWLYH

H[FOXVL Q

,Q HUQD LRQDO H SHULHQFH RI RQ UDF LQJ

1D LRQV LQ KH RUOG

< VKLP FKL 7DQL XFKL HH HQLQJ

Con�dence in the Application of CISG to
the Sales Agreements between the United
States and Japanese Companies 7KH SDSHU

LV DE XW WKH WHQGHQF LQ H[FOXGLQ WKH &,6*

in Sale Agreements of U.S. and Japanese
F PSDQLHV ,W DOV F PSDUHV WKH GLIIHUHQFHV

between CISG with U.S. Law and Japanese
/D UHVSHFWLYHO DQG LQWU GXFHV V PH OD V

WKDW DUH DOUHDG LQ HIIHFW DQG FDQ EH XVHG DV

DQ DOWHUQDWLYH W &,6*

< Q (XL .LP KH UHVHQ

and Future Role of the CISG in Korea
7KH UHVHDUFK SU YLGHV DQ YHUYLH I

WKH DSSOLFDWL Q DQG H[FOXVL Q VLWXDWL Q I

WKH &,6* LQ . UHD ,W H[DPLQHV K WKH

& QYHQWL Q LV Q W HW EU DGO UHF QL]HG

DQG DSSOLHG LQ . UHD LQ VSLWH I LWV

H[WHQVLYH DSSOLFDELOLW DQG K &,6*

FDQQ W EH HPSO HG P UH IWHQ LQ WHUPV

I LQWHUQDWL QDO WUDGH GHVSLWH LWV YHUDOO

DGYDQWD HV DQG VXSHUL ULW W DQ WKHU

G PHVWLF VDOHV OD LQ . UHD

0H KRGRORJ

Secondarydata collection,summarization
DQG DQD VLV 7KH PHWK G SU FHVV LQFOXGHV

F OOHFWLQ VXPPDUL]LQ PDNLQ VWDWLVWLFV

F PSDULQ F QWUDVWLQ DQG DQDO ]LQ

WKH GDWD DQG LQI UPDWL Q F OOHFWLQ IU P

WKH WUXVW UWK V XUFHV QDPHO E NV

QH VSDSHU PD D]LQHV OH DO DUWLFOHV

UHS UWV DQG UHVHDUFK SDSHUV LQ 9LHWQDP
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DQG WKH UOG DQG IU P WKH PDLQ HEVLWH

I WKH 9LHQQD & QYHQWL Q DQG I WKH /D

8QLYHUVLW F QGXFWLQ VWXGLHV Q WKH &,6*

KWWS FLV OD SDFH HGX 7KH

DWKHUHG GDWD I FXVHG Q WKH H[FOXVL Q

VLWXDWL Q I WKH &,6* Q WKH UOG DQG WKH

UHDV QV EHKLQG LW

& P DUD LYH D 7KLV PHWK G LV DSSOLHG

W F OODWH WKH &,6* LWK WKHU QDWL QDO

OH DO V VWHPV W LGHQWLI WKH VLPLODULWLHV DQG WKH

GLIIHUHQFHV LQ WKH D HDFK V VWHP GHDOV LWK

LVVXHV UHODWLQ W LQWHUQDWL QDO WUDQVDFWL QV W

�gure out the reason for opting out.

,Q GH K LQ HUYLH 7KH H[SHUWV W EH

F QVXOWHG DUH U 3KDP 9DQ &KDW

$UELWUDW U DW 9LHWQDP ,QWHUQDWL QDO

$UELWUDWL Q &HQWHU 9,$& DQG $VV F

3U I U 1 X HQ 0LQK DQ HDQ I

)DFXOW I /D LQ ) UHL Q 7UDGH 8QLYHUVLW

7KH LQWHUYLH TXHVWL QV UHY OYH DU XQG WKH

VXEMHFW I FK LFH I OD FODXVHV WKH H[FOXVL Q

I &,6* VLWXDWL Q LQ9LHWQDP DQG VX HVWL QV

Q WKH SU EOHPV

5HVXO V DQG )LQGLQJV

,

7KH &,6* DV GHYHO SHG E WKH

8QLWHG 1DWL QV & PPLVVL Q Q ,QWHUQDWL QDO

Trade Law (UNCITRAL) as a uniform
DQG KDUP QL]LQ LQWHUQDWL QDO OD XVHG LQ

LQWHUQDWL QDO VDOHV F QWUDFWV 7KH & QYHQWL Q

was signed at one conference of UNCITRAL
WDNLQ SODFH LQ 9LHQQD $XVWULD Q WK$SULO

LWK WKH SUHVHQFH I UHSUHVHQWDWLYHV

IU P F XQWULHV DQG LQWHUQDWL QDO

U DQL]DWL QV 7KH &,6* FDPH LQW

force as a multilateral treaty on 01st January
1980 after being rati�ed by 11 countries.
:LWK LWV F QWLQX XV H[SDQVL Q LQ VL]H DQG

in uence, the CISG 1980 has now been in

I UFH LQ F XQWULHV DQG DFF XQWV I U W

WKLUGV I WKH UOG WUDGH

9LHWQDP LV WKH WK PHPEHU VWDWH I

WKH &,6* $V WKH & QYHQWL Q LV

the harmonizing treaty having rati�ed
E PDQ F XQWULHV P VW I KLFK DUH

9LHWQDPHVH PDLQ WUDGLQ SDUWLHV EHLQ

LQ WKH VDPH WUDGH OD SU YHV H[WUHPHO

DGYDQWD H XV W 9LHWQDPHVH HQWHUSULVHV

KHQ WUDGLQ LWK WKHU PHPEHU VWDWHV I

WKH & QYHQWL Q 0 UH YHU SDUWLFLSDWLQ LQ

WKH &,6* DQ LQWHUQDWL QDO XQLI UP

OD DOV KHOSV XU F XQWU W LGHQWLI

DQG LPSU YH WKH GUD EDFN LQ XU QDWL QDO

OH DO V VWHP LQ SXUVXDQW W WKH UOG V

VWDQGDUG DV WKH GLIIHUHQFHV EHW HHQ WKH

QDWL QDO OD V I HDFK F XQWU DUH IWHQ

SHUFHLYHG DV D EL KLQGHU KHQ F QGXFWLQ

LQWHUQDWL QDO WUDQVDFWL QV 7KHUHI UH

GHFLGLQ W SDUWLFLSDWH LQ WKH &,6*

DOO V 9LHWQDP W V OYH WKH OLPLWDWL QV

I WKH QDWL QDO OH DO V VWHP W IDFLOLWDWH

WKH LQWH UDWL Q SU FHVV LQW WKH UOG

HF Q P DQG SU P WH WKH ELODWHUDO DV HOO

DV PXOWLODWHUDO UHODWL QVKLSV LWK WKHU

F XQWULHV $OV WKH 9LHWQDPHVH HQWHUSULVHV

Q VWDQG Q WKH VDPH U XQG KHQ

GHDOLQ LWK LVVXHV DULVLQ LQ D EXVLQHVV

UHODWL QVKLS KLFK SHQV WKH G U W P UH

WUDQVDFWL QDO SS UWXQLWLHV

7 H H F V RQ RI H ,

([FOXVL Q U SWLQ XW I WKH &,6*

UHIHUV W WKH FDVH KHQ WKH & QYHQWL Q DQG

LWV UHVSHFWLYH DUWLFOHV DUH H[FOXGHG IU P

YHUQLQ WKH & QWUDFW EHW HHQ UHOHYDQW

SDUWLHV LQFOXGLQ WKH VHWWOHPHQW I WKH

S WHQWLDO GLVSXWH E F XUWV U WULEXQDOV

*HQHUDOO WKH H[FOXVL Q FDQ EH FDWH UL]HG

LQW PDLQ W SHV
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Automatic exclusion of the CISG 1980:
Believed to have a highly innovative
F QWHQW F PSDUHG W LWV SUHGHFHVV UV WKH

&,6* VWLOO S VVHVVHV PDQ GUD EDFNV

KLQGHULQ LW IU P F YHULQ DOO DVSHFWV I

LQWHUQDWL QDO WUDQVDFWL QV DQG KDV W EH

DXW PDWLFDOO H[FOXGHG E WKH & QYHQWL Q

F QWHQW SHU VH 7KH ILUVW QH LV WKH OLPLWHG

VXEVWDQWLYH VSKHUH I DSSOLFDWL Q ) U

H[DPSOH WKHUH DUH VHYHUDO W SHV I

F QWUDFWV I U LQWHUQDWL QDO VDOH I GV

KLFK WKH &,6* FDQQ W YHUQ SUHVHQWHG

LQ $UWLFOH I WKH & QYHQWL Q 7KH VHF QG

F PHV IU P LWV OLPLWHG LQWHUQDWL QDO VSKHUH

I DSSOLFDWL Q 7KLV FKDUDFWHULVWLF LV

LOOXVWUDWHG LQ $UWLFOH VWLSXODWLQ QO

SDUWLHV K VH SODFHV I EXVLQHVV DUH LQ

GLIIHUHQW 6WDWHV FDQ DSSO WKH & QYHQWL Q

W WKHLU VDOH I GV F QWUDFWV ,Q WKHU

UGV QO WKH F QWUDFWV I U WKH VDOHV I

GV F QFOXGHG EHW HHQ SDUWLHV K

DW WKH WLPH I WKH F QWUDFW HVWDEOLVKPHQW

KDYH WKHLU UHVSHFWLYH SODFH I EXVLQHVV U

KDELWXDO UHVLGHQFH LQ FDVH I DEVHQFH I

SODFH I EXVLQHVV LQ GLIIHUHQW 6WDWHV DUH

VXEMHFW W VXFK & QYHQWL Q

Exclusion of the CISG 1980 by
HQ HU ULVHV 7KH H[FOXVL Q I WKH &,6*

E HQWHUSULVHV LV D UHVXOW I WKH $UWLFOH I

WKH & QYHQWL Q :KHQ GUD LQ XS WKH &,6*

F QVLGHULQ LWV DXW PDWLF DSSOLFDWL Q QDWXUH

DQG WKH GLYHU HQFH LQ OH DO FXOWXUH I HDFK

F XQWU QH V OXWL Q SU YLGHG E WKH GUDIWHUV

LV WKH IUHHG P LQ VXEMHFWLYHO H[FOXGLQ WKH

& QYHQWL Q E F QWUDFWLQ SDUWLHV KLFK

is re ected in Article 6. Such stipulation
HQWLWOHV SDUWLHV W WKH IUHHG P LQ WKH FK LFH I

law. Article 6 does not impose on a speci�c
H[FOXVL Q DQG V DOO V SDUWLHV W H[FOXGH

WKH & QYHQWL Q DV D K OH U MXVW QH SDUW

I LW 7KHUHI UH HYHQ LQ WKH FDVH KHUH WKH

& QYHQWL Q LV DXW PDWLFDOO DSSOLHG LQ

DFF UGDQFH LWK $UWLFOH LI SDUWLHV I U D

UHDV Q G Q W SUHIHU W DSSO LW DQG PXWXDOO

D UHH Q SWLQ XW I LWV DSSOLFDWL Q WKH

&,6* FDQ EH H[FOXGHG LQWHQWL QDOO XVLQ

$UWLFOH

Exclusion of the CISG 1980 by juridical
E G $V D GLVSXWH VHWWOHPHQW E G F XUWV

WULEXQDOV DQG DUELWUDW UV DO D V UHTXLUH D

speci�c applicable law to base on when
UHV OYLQ GLVSXWHV EHW HHQ SDUWLHV 7KH

accurate identi�cation of the applicable law
is the �rst step in every settlement process
as such law affects the �nal decision. The
H[FOXVL Q I WKH &,6* E WKH MXULGLFDO E GLHV

is usually the result of such identi�cation
KHUH WKH MXG HV U E DUG I DUELWUDW UV

GHFLGH WKDW &,6* LV Q W WKH DSSOLFDEOH OD

I WKH F QWUDFW DQG KHQFH G HV Q W YHUQ

WKH GLVSXWH VHWWOHPHQW SU FHVV 2QH SU EOHP

IDFHG E WKH MXULVGLFWL Q E G LV KHWKHU

U Q W WKH &,6* FDQ EH H[FOXGHG 7KLV LV

D F QVHTXHQFH I WKH UHTXLUHPHQW E WKH

& QYHQWL Q W WDNH LQW DFF XQW I Q W QO

the super�cial content of the Contract but
DOV WKH LPSOLFLW LQWHQWL QV I SDUWLHV KHQ

WKH FDPH LQW WKH & QWUDFW DV VWLSXODWHG LQ

Article 8. Even if the court �nds that such
& QWUDFW LV YHUQHG E WKH &,6* GXH W

WKH QDWXUH I WKH VDOHV DQG WKH O FDWL Q I

SHUWLQHQW SDUWLHV DQG WKHUH LV Q H[SOLFLW

H[FOXVL Q I WKH & QYHQWL Q VWDWHG LQ WKH

D UHHPHQW WKH DQDO VLV I GHWHUPLQLQ WKH

applicable law is yet to ful�ll. At that point,
LW FDQ QO EH WHPS UDULO F QFOXGHG WKDW

&,6* LOO YHUQ VXFK D UHHPHQW $QG DV

WKH & QYHQWL Q LV WKH DSSOLFDEOH OD DW WKDW

S LQW WKH F XUW KDV W UHO Q $UWLFOH W

F QWLQXH WKH DQDO VLV $UWLFOH UHTXLUHV

WKH F XUW W EH QG I XU F UQHUV I WKH

& QWUDFW W LGHQWLI WKH SDUWLHV LQWHQW ,Q
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UHDOLW P VW F XUWV IDLO W UHDFK WKLV S LQW LQ

DQDO ]LQ WKH H[FOXVL Q I WKH &,6*

,Q H QD RQD H SH HQFH RQ H F V RQ RI

H , I RP SH VSHF H RI HQ H S VHV

-D DQ 7KH & QYHQWL Q FDPH LQW HIIHFW

in Japan on 1st August 2009. Nevertheless,
the exclusion trend of Japanese enterprises
VWDUWHG HYHQ EHI UH WKH GDWH I HIIHFW DV

Japanese �rms whose subsidiaries or
EUDQFKHV O FDWHG LQ & QWUDFWLQ 6WDWHV DQG

OD HUV IWHQ SW XW I WKH & QYHQWL Q KHQ

F QGXFWLQ WUDQVDFWL QV LWK I UHL Q SDUWQHUV

WKDW HUH DOV &,6* PHPEHU VWDWHV 7KHUH

DUH V PH DSSDUHQW UHDV QV I U WKH WHQGHQF

I H[FOXGLQ WKH &,6* E HQWHUSULVHV LQ

Japan. One involves the uncertainty in the
OH DO EDFN U XQG I WKH & QYHQWL Q Being
TXLWH XQ F PSDUHG W WKHU V VWHPV VXFK

DV & PP Q /D WKH 9LHQQD & QYHQWL Q

G HV Q W Q DQ LPSUHVVLYH KLVW U LQ

FDVHV LQWHUSUHWDWL Q DQG Q W W PHQWL Q

WKH LQWHUSUHWDWL QV SHU VH GLIIHU IU P HDFK

country. Therefore, the insuf�ciency in
FDVH OD UHODWLQ W WKH &,6* LV XVXDOO

LYHQ XW E HQWHUSULVHV DQG OD HUV W

DQV HU WKH TXHVWL Q K WKH SW XW I WKH

& QYHQWL Q In Japan, there is only one case
UHODWLQ W WKH &,6* HYHU &,6* LV Q W

DSSOLHG LQ WKLV FDVH DV F XUWV UXOHG LW KDG Q

MXULVGLFWL Q W KHDU WKH FDVH 7KHUHI UH LW

can be concluded that no court in Japan has
HYHU LQWHUSUHWHG D SU YLVL Q I WKH 9LHQQD

Convention. In addition, as Japanese mainly
XVH WKHLU P WKHU W Q XH DV WKH QO ODQ XD H

LQ DOO DFWLYLWLHV (YHQ LQ WKH FDVH KHUH

Japanese court interprets one provision and
FLWHV GHFLGHG FDVHV IU P WKHU F XQWULHV

D GLIIHUHQW LQWHUSUHWDWL Q PD HPHU H GXH

W WKH GLVFUHSDQFLHV LQ ODQ XD H $Q WKHU

H[SODQDWL Q EDVHV Q GLIIHUHQFHV LQ F QWHQW

EHW HHQ WKH &,6* DQG WKH G PHVWLF OD I

Japan. Generally, Japanese trading activities
are governed by the Japanese Commercial
Code and the Japanese Civil Code, whose
F QWHQW GLIIHUV IU P WKH &,6* LQ I XU PDLQ

DVSHFWV QDPHO GHWHUPLQDWL Q I KHQ

& QWUDFWV DUH F QVLGHUHG W EH I UPHG

EHW HHQ SHUV QV DW GLVWDQFH WKH DUUDQW

I WKH VHOOHU D DLQVW KLGGHQ GHIHFWV LQ GV

WKH I UHFDVWLQ WLPH W LGHQWLI WKH VF SH

I GDPD HV DQG WKH UHY FDWL Q I IIHU

$GGLWL QDOO WKH DSSOLFDWL Q I WKH KDUG

international law CISG in Japan also faces
WKH EVWDFOHV I V IW O EDO VWDQGDUG U

F QYHQWL QDO UXOHV DV VWLSXODWHG XQGHU $UWLFOH

DQG $UWLFOH 7 WKH VF SH I $UWLFOH

W GLIIHUHQW V XUFHV FDQ EH XVHG LQ SODFH

I WKH &,6* QDPHO XVD H DQG SUDFWLFHV

HVWDEOLVKLQ EHW HHQ SDUWLHV 8VD HV XQGHU

SeeWilliam P. Johnson, Understanding Exclusion of the CISG: ANew Paradigm of Determining Party Intent
(2011), 59 Buff. L. Rev., page 266, “Article 8 calls on the court to look beyond the four corners of any written
D UHHPHQW W GHWHUPLQH WKH SDUWLHV LQWHQW & XUWV KDYH ODU HO IDLOHG W F QVLGHU WKLV DVSHFW I WKH DQDO VLV LQ

WKH DQDO VLV I H[FOXVL Q I WKH &,6* WKDW KDV WDNHQ SODFH DQG LW LV WKLV DVSHFW I WKH DQDO VLV WKDW UHTXLUHV D

SDUDGL PDWLF VKLIW Q WKH SDUW I 8 6 F XUWV

See Yoshimochi Taniguchi, Deepening Con�dence In The Application Of CISG To The Sales Agreements
Between The United States And Japanese Companies (2013), 12 Rich. J. Global L. & Bus., page 284 “there is
OH DO XQFHUWDLQW I WKH &,6* 7KH &,6* G HV Q W KDYH D O Q KLVW U I LQWHUSUHWDWL Q LQ FDVHV DQG DGGLWL Q

DOO WKH LQWHUSUHWDWL Q LWVHOI GLIIHUV IU P F XQWU W F XQWU

6HH KWWS FLV OD SDFH HGX FLV WH[W FDVHVFKHGXOH KWPO

7KH FDVH I 1LSS Q 6 VWHP DUH .DEXVKLNL DLVKD DW 7 N &KLK 6DLEDQVK LVWULFW & XUW@ LQ WK 0DUFK

KWWS FLV OD SDFH HGX FDVHV M KWPO
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WKH &,6* LQFOXGH DOO DFWL QV DQG GHPHDQ UV

Q UPDOO DQG IUHTXHQWO EVHUYHG LQ WKH

business transactions in one speci�c trading
DUHD U WUDGLQ FHQWHU :KHQ XVD HV DUH

YDOLGO D UHHG W WKH WDNH SUHFHGHQFH YHU

WKH &,6* 6LPLODUO LQ SXUVXDQW W $UWLFOH

DV O Q DV D &,6* & QWUDFWLQ 6WDWH LV D

PHPEHU I DQ WKHU LQWHUQDWL QDO D UHHPHQW

VXFK D UHHPHQW DOV GHDOLQ LWK VDPH OD

LVVXHV DQG SDUWLHV KDYLQ SODFH I EXVLQHVV

LQ & QWUDFWLQ 6WDWHV W WKDW D UHHPHQW

WKH &,6* LV XQDEOH W SUHYDLO YHU VXFK

LQWHUQDWL QDO D UHHPHQW 2QH H[DPSOH I

WKHVH V IW O EDO VWDQGDUGV LV WKH 8&3

The second is the Incoterms® Rules or
,QWHUQDWL QDO & PPHUFLDO 7HUPV I WKH ,&&

Both of them can ful�ll the harmonizing
IXQFWL Q I WKH &,6*

UHD 8QWLO Q DIWHU P UH WKDQ HDUV

VLQFH LWV DFFHVVL Q LQW WKH &,6* . UHDQ

OH DO F PPXQLW DQG HQWHUSULVHV DUH VWLOO

Q W DGHTXDWHO D DUH I WKH & QYHQWL Q $V

HYLGHQFH WKHUH I XS W Q WKHUH DUH PHUHO

VHYHQ FDVHV LQY OYLQ WKH &,6* Q WKH

GDWDEDVH HEVLWH ,Q QH UHVHDUFK DLPLQ W

HW SLQL QV DQG UHVS QVHV IU P OD HUV K

IUHTXHQWO F QVXOW HQWHUSULVHV Q FK LFHV I

OD For the �rst twenty attorneys surveyed,
KHQ DVNHG LI WKH NQ WKH &,6* HL KWHHQ

DYH QH DWLYH DQV HU $IWHU WKDW WK VH

with positive answer to the �rst question
DYH QH DWLYH UHVS QVH W WKH VHF QG QH

DVNLQ KHWKHU WKH KDYH HYHU GHDOW LWK WKH

&,6* LVVXH LQ WKHLU WUDQVDFWL QDO U GLVSXWH

UHV OXWL Q UN 7KH UHDV Q I U VXFK QH DWLYH

IHHGEDFN DV EHFDXVH WKH KDG Q UHDO FDVH

W G V $QG HYHQ LQ WKH HYHQW WKDW WKH KDG

WKH XOG FK VH W F QVXOW WKHU F OOH HV

I U &,6* NQ OHG H I U WKDW LVVXH QO

) U WKH UHVW WHQ SU IHVVL QDO DWW UQH V P VW

I WKHP DYH HV W E WK TXHVWL Q QH

DQG W 1 QHWKHOHVV WKH PDM ULW I WKHP

QO KDYH EULHI NQ OHG H Q WKH F QWHQW

I WKH & QYHQWL Q UDWKHU WKDQ WKH GHWDLO

LPSOLFDWL QV 7 DQV HU WKH WKLUG TXHVWL Q

DE XW WKH WLPH DQG LVVXH I WKH &,6* FDVHV

WKH KDYH UHYLH HG WKHVH OD HUV XVXDOO

DSSO WKH 9LHQQD & QYHQWL Q LQ WUDQVDFWL QDO

UN I GUDIWLQ U QH WLDWLQ & QWUDFWV

LQVWHDG I WKH GLVSXWH VHWWOHPHQW UN 7KH

LVVXHV PDLQO F QFHUQ WKH FK LFH I OD LQ

GUDIWLQ & QWUDFWV U UHYLH LQ & QWUDFWV

GUDIWHG E WKH WKHU SDUW 7KH XVXDO SUDFWLFH

I VXFK DWW UQH V LV SWLQ XW I WKH &,6*

WDNLQ DGYDQWD H I $UWLFOH E DGGLQ D

FODXVH LWK WKH F QWHQW KH DU LHV KHUHE

agree to exclude the application of the CISG
LQ KLV & Q UDF DQG XVLQ WKHU DSSOLFDEOH

OD 7KH UHDV Q SU YLGHG E DWW UQH V

6HH VXSUD Q WH SD H 7KHUH DUH V PH IUHTXHQWO XVHG LQWHUQDWL QDO UXOHV LQ VDOHV D UHHPHQWV EHW HHQ

U.S. and Japanese companies. These rules support the argument that although these parties seem reluctant
to follow hard international law like the CISG, in practice there is in fact uni�cation by resorting to another
O EDO VWDQGDUG 7KHUHI UH PD EH WKH SU EOHP I H[FOXVL Q I WKH &,6* LV Q W VXFK D EL SU EOHP LQ UHDOLW

See Kim Yong Eui, The Present and Future Role of the CISG in Korea (2010), 48 Dong-A L.Rev., page 4,
“It is a reality that Korean legal community is not suf�ciently aware of CISG even after 5 years passed since
Korean Congress rati�ed it. As evidence thereof there is only one high court case12 which applied the CISG
in Korea”, which is the judgment of the Seoul High Court, July 23, 2009, Sentence 2008 Na Judgment.
7KH UHVHDUFK ODVWHG WKUHH P QWKV F QGXFWHG E WKH DXWK U .LP < Q (XL .LP LQ V UD Q WH LQFOXGLQ WHOH

SK QH DQG GLUHFW SHUV QDO LQWHUYLH LWK WKLUW DFWLYH OD HUV WHQ I K P DUH UDQG PO VHOHFWHG IU P WKH

Member Directory of The Korean BarAssociation, ten of whom are acquaintances of the author. The remain
ing are attorneys coming from big law �rms having more than 50 law practitioners and working on Korean
LQWHUQDWL QDO F PPHUFLDO OD
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I U VXFK PDQQHU LV WKH XQSUHGLFWDELOLW I

WKH UHVXOW WKH ODFN I D DUHQHVV Q WKH

&,6* DQG WKH F QFHUQ DE XW WKH H[SHQVHV

LQFXUUHG LQ LQWHUSUHWLQ WKH F QWHQW I WKH

& QYHQWL Q Q F XUW U DUELWUDWL Q LQ . UHD

7KH VXEVWLWXWHV UHF PPHQGHG E WKHVH OD

SUDFWLWL QHUV LQFOXGH . UHDQ & PPHUFLDO

& GH . UHDQ &LYLO & GH DQG WKH 8&&

KLFK WKH KDYH EHHQ O Q IDPLOLDU LWK $Q

DGGLWL QDO SLHFH I IDFW LV WKDW LQ UHDOLW WKHVH

DWW UQH V IUHTXHQWO DSSO D F QWUDFW I UP

F QWDLQLQ D VWDQGDUG SU YLVL Q Q YHUQLQ

OD KLFK LQFOXGHV WKH H[FOXVL Q FODXVH I

WKH &,6* 7KHUHI UH HYHQ KHQ WKH

. UHDQ OD HUV DQG HQWHUSULVHV NQH HOO

I WKH & QYHQWL Q WKHUH VWLOO H[LVWV D VWU Q

LQFOLQDWL Q W H[FOXGH WKH &,6* XW I WKH

LQWHUQDWL QDO VDOHV I GV 7KLV LV EHFDXVH

�rstly, despite being known to a signi�cant
H[WHQW E V PH . UHDQ DWW UQH V WKH &,6*

LV VWLOO O LQ WKH GH UHH I IDPLOLDULW LWK

WKH DSSOLFDWL Q DQG IXQFWL Q PHFKDQLF LQ WKH

SUDFWLFH 7KDW LV K E WK OD SUDFWLWL QHUV

DQG EXVLQHVVHV F QWLQXH W K OG D SUHIHUHQFH

W DUGV WKH . UHD G PHVWLF OD U WKH

V PH KDW IDPLOLDU OH DO V VWHP VXFK DV WKH

UCC or Japanese law as they have done

I U KXQGUHGV I HDU 1 W QO . UHDQ WKH

UHDOLW KDV SU YHG WKDW KHQHYHU WKH S VLWL Q

I D SDUW LQ WKH QH WLDWL Q WDEOH DOO V WKH

UHWDLQLQ I LWV Q G PHVWLF OD LW LOO G

V LWK XW IXUWKHU F QVLGHUDWL Q HQFH

the �nal reason is that the parties and maybe
WKH DWW UQH V KDYH HW W EH F QYLQFHG I WKH

bene�ts that the CISG can offer in comparison
W WKH G PHVWLF VDOHV OH LVODWL Q KLFK LV DOV

VWHPPHG IU P WKH ODFN I IDPLOLDULW

The U.S: 2QH VXUYH E U 0DUWLQ )

. HKOHU DQG *X <XMXQ UHYHDOHG WKDW LQ WKH

8 6 DP Q P UH WKDQ TXHVWL QQDLUHV

VHQW PHUHO DE XW HUH UHWXUQHG KLFK

F XOG EH YLH HG DV D VL Q I S U DFFHSWDQFH

I WKH & QYHQWL Q LQ WKH F XQWU 7KH UHVXOWV

EDVHG Q WKH UHVS QVHV UHFHLYHG UHYHDOHG

WKDW PHUHO SHUFHQW I OD SUDFWLWL QHUV

LQ WKH 8 6 KDG F QWDFWHG LWK WKH &,6*

LQ WKHLU GDLO UN $O Q LWK WKDW

SHUFHQW I 8 6 OD HUV SWHG XW I WKH

&,6* SUHS QGHUDQWO DQG SULQFLSDOO

7KH KL K H[FOXVL Q UDWH LQ WKH 8 6 FDQ EH

H[SODLQHG LWK UHVSHFW W WKH GLIIHUHQFH LQ

F QWHQW EHW HHQ WKH &,6* DQG 8 6 PDLQ

OD WKH 8 & & DO Q LWK WKH K PH DUG

WUHQG WKH DFW I QDWL QDO F XUWV OD HUV

See Lisa Spagnolo, CISG Exclusion and Legal Ef�ciency (2014), Global Trade Law Series. Wolters Kluwer
Law & Business. page 214“in South Korea where the CISG was only adopted in 2005, familiarity levels were
found to be low, as might be expected. A very small survey of Korean lawyers found 76% of respondents were
XQD DUH I WKH &,6* 7KH UHPDLQGHU P VWO LQGLFDWHG WKDW WKH H[FOXGHG LW DQG HUH D DUH I LW P VWO W

WKDW H[WHQW QO 7KHLU SUHIHUHQFH I U H[FOXVL Q DSSHDUV W KDYH EHHQ P WLYDWHG E SHUFHLYHG XQSUHGLFWDELOLW

ODFN I F XQWHUSDUW IDPLOLDULW U DQWLFLSDWL Q I KL KHU OLWL DWL Q F VWV U SUHIHUHQFH I U IDPLOLDU OD

6HH 6FK HQ]HU ,Q HE U DQG .HH &KULVW SKHU ,QWHUQDWL QDO 6DOHV /D 7KH $FWXDO 3UDFWLFH 3HQQ

State International Law Review: Vol. 29: No. 3, Article 4., page 438 “other evidence suggests that problems
LQ SUDFWLFH VWLOO UHPDLQ P VW Q WDEO KDW PL KW EH WHUPHG WKH G PHVWLF ULHQWDWL Q I OD HUV 7KLV LV HYL

GHQFHG E WKH DOEHLW GHFUHDVLQ EXW LQ XU SLQL Q VWLOO VXUSULVLQ O KL K QXPEHU I WK VH K DUH SWLQ XW

I WKH &,6*

See Martin F.Koehler & Guo Yujun, The Acceptance of the Uni�ed Sales Law (CISG) in Different Legal Sys
WHPV DQ ,QWHUQDWL QDO & PSDULV Q I 7KUHH 6XUYH V Q WKH ([FOXVL Q I WKH &,6* V$SSOLFDWL Q & QGXFWHG LQ

the United States, Germany and China (2008), 20 PACE Int’l L. Rev. 45, 46.The survey was sent directly and
YLD VHYHUDO GLVFXVVL Q I UXPV DV HOO DV HPDLOV W SULYDWH OD HUV DQG LQ K XVH F XQVHO LQ WKH 8 6 &KLQD DQG

*HUPDQ
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U HQWHUSULVHV W UHV UW W G PHVWLF OD U

UXOHV LQ LQWHUSUHWLQ WKH &,6* DSSOLFDWL Q

& QVLGHULQ WKH IDLOXUH I WKH 8/,6 DQG

ULF in achieving any signi�cant level
of uniformity, the UNCITRAL and its
: UNLQ *U XS Q 6DOHV WKHQ GHFLGHG W

UHMHFW WKH SUHYL XV XQLYHUVDOLVW DSSU DFK

DQG V X KW D F PSU PLVH WH[W :LWK WKDW

decision, the �nal content of the CISG
K OGV DQ DUUD I H[FHSWL QV DQG H[FOXVL QV

LWK D YLH W QHXWUDOL]LQ WKH F QFHUQV U

EMHFWL QV I QH SDUW U DOO I WKH GUDIWHUV

By taking advantages of these exclusions,
HQWHUSULVHV OD SUDFWLWL QHUV DQG GLVSXWH

VHWWOHPHQW E GLHV FDQ HDVLO UHSODFH WKH

WKHU LVH DSSOLHG &,6* E WKHLU Q

QDWL QDO OH DO V VWHP ([DPSOHV I U H UHVV

V D HG H F VL Q LQFOXGH $UWLFOH LWK VL[

FDWH ULHV H[FOXGHG IU P WKH & QYHQWL Q

$P Q WKHP WKH P VW Q WLFHDEOH

H[FOXVL QV LQFOXGH WKH VDOHV I U SHUV QDO

IDPLO U K XVHK OG XVH DV WKH GUDIWHUV

XOG OLNH W DY LG LPSDLULQ WKH QDWL QDO

rules speci�cally dedicated to the protection
I F QVXPHUV 7KH UHPDLQLQ H[FOXVL QV

DGGUHVV HLWKHU PDWWHUV DNLQ W WK VH LQ WKH

domestic laws of countries or the con icts
between de�nitions of goods of each country.
6DOHV E DXFWL Q DQG H[HFXWL Q DV HOO DV

WK VH I VHFXULWLHV VKLSV DQG DLUFUDIW DUH

IWHQ UH XODWHG E VXEVWDQWLDO QDWL QDO UXOHV

DQG UH LPHV /LNH LVH VHFXULWLHV VKLSV

DLUFUDIW DQG HOHFWULFLW DUH HQHUDOO Q W

UH DUGHG DV GV $GGLWL QDOO $UWLFOH

H[SUHVVO PLWV PL[HG F QWUDFWV I GV

U VHUYLFHV IU P WKH VF SH I DSSOLFDWL Q I

WKH 9LHQQD & QYHQWL Q KHQ WKH VXSSO I

ODE U DFF XQWV I U WKH SUHS QGHUDQW SDUW

I VXFK F QWUDFW 6LPLODUO DFF UGLQ W

$UWLFOH WKH & QYHQWL Q LV QO DSSOLFDEOH

W I UPDWL Q I WKH F QWUDFW DO Q LWK WKH

UL KWV DQG EOL DWL QV I E WK SDUWLHV DULVLQ

IU P VXFK F QWUDFW 8QOHVV FOHDUO SU YLGHG

WKHU LVH WKH YDOLGLW I WKH F QWUDFW U

WKH QDWXUH I SU SHUW LQWHUHVWV VWHPPLQ

IU P WKH F QWUDFW LV Q W YHUQHG E WKH

& QYHQWL Q $UWLFOH WDNHV DIWHU WKH VDPH

S OLF KHQ H[FOXGLQ PDWWHUV F QFHUQLQ

GV OLDELOLW 7KH LP LHG H F VL Q

LQY OYHV WKH WUDGH XVD H LQ $UWLFOH LWK

$UWLFOH LQF US UDWLQ H[SUHVV XVD H

D UHHPHQWV DQG $UWLFOH PHQWL QLQ

LPSOLFLW XVD H D UHHPHQW 7 UHTXLUHPHQWV

I U XVD HV W EH DFFHSWHG XQGHU $UWLFOH

LQFOXGH EMHFWLYH U VXEMHFWLYH NQ OHG H

DQG UH XODU EVHUYDQFH E HQWHUSULVHV

in trade judged in the context of a speci�c
UH L Q SU GXFW U VHW I WUDGH SDUWQHUV

$Q WKHU VWLSXODWL Q SHUWLQHQW W WKH

WUHDWPHQW I XVD H LV $UWLFOH 7KH DUWLFOH

SHUPLWV HQWHUSULVHV W P GLI WKH HIIHFW I

WKH &,6* KLFK SDYH WKH D I U XVD HV LI

not af�rmatively excluded in the contract.
$V SDUWLHV FDQ FK VH W SW XW SDUWLDOO

U HQWLUHO $UWLFOH FDQ UHSODFH VXEVWDQWLDO

SU YLVL QV I WKH &,6* LWK WKH DSSOLFDWL Q

I D XVD H 7KLV HIIHFW F PELQLQ LWK

HYLGHQFH I UH XODU EVHUYDWL Q LQ WUDGH

VWLSXODWHG XQGHU $UWLFOH FDQ ELQG SDUWLHV

W XVD H I WKHLU Q LOO

6HH /D 7U EH 8QLYHUVLW 7KH 8QLWHG 1DWL QV & QYHQWL Q Q & QWUDFWV I U WKH ,QWHUQDWL QDO 6DOH I

Goods: Will a Homeward Trend Emerge? (1985), 21 Tex. Int’l L. J, p.544,545
See John Honnold, Uniform Law for International Sales Under the 1980 United Nations Convention Deventer

7KH 1HWKHUODQGV .OX HU /D DQG 7D[DWL Q S

6HH * XOD (|UVL *HQHUDO 3U YLVL QV LQ ,QWHUQDWL QDO 6DOHV 7KH 8QLWHG 1DWL QV & QYHQWL Q 2Q & QWUDFWV ) U

7KH ,QWHUQDWL QDO 6DOH 2I * GV 1LQD 0 *DOVW Q DQV 6PLW HGV DYDLODEOH DW KWWS FLV

OD SDFH HGX FLV ELEOL H UVL KWPO XVD HV LQ WKH &,6* DSSHDU F PSOHWHO Q D F QWUDFWXDO EDVLV
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,PSOLFDWL QV I U 9LHWQDP IU P

LQWHUQDWL QDO H[SHULHQFH Q H[FOXVL Q I WKH

&,6* IU P SHUVSHFWLYH I HQWHUSULVHV

7KH FDXVHV I U H[FOXVL Q I WKH &,6* E

HQWHUSULVHV

7KHUH DUH WKUHH PDLQ V XUFHV WKDW OHDG

HQWHUSULVHV W WKH GHFLVL Q W H[FOXGH WKH

&,6* WKH & QYHQWL Q F QWHQW WKH VXEMHFWLYH

FK LFH I EXVLQHVVHV DQG WKH GHFLVL Q

to exclude such Convention by con ict
VHWWOHPHQW E GLHV

)LUV WKH F QWHQW I WKH &,6* F QWDLQV

PDQ UHVWULFWL QV I U LWV DSSOLFDWL Q E WK

WKH LQWHUQDWL QDO DQG VXEVWDQWLYH VF SH $V

GLVFXVVHG SUHYL XVO $UWLFOH OLPLWV

WKH &,6* LQ WKDW LW FDQ QO DSSO W VDOHV

F QWUDFW F QFOXGHG EHW HHQ SDUWLHV KDYLQ

SODFH I EXVLQHVV DQG KDELWXDO UHVLGHQFH LQ

GLIIHUHQW 6WDWHV $QG WKH UHTXLUHPHQW PXVW

EH PHW EHI UH U DW WKH WLPH I F QWUDFW

I UPDWL Q WKU X K HLWKHU WKH F QWUDFW LWVHOI U

LQI UPDWL Q DE XW SUHYL XV GHDOLQ V EHW HHQ

parties. Besides these automatic exclusions,
WKH &,6* DOV KDV W LYH D W WKHU OH DO

V VWHPV W YHUQ WKH F QWUDFW DV SU YLGHG

LQ V PH $UWLFOHV $Q LOOXVWUDWL Q LV $UWLFOH

KLFK DOO V WKH PHPEHU VWDWHV DW WKH WLPH

of rati�cation to choose not to be bound by
FHUWDLQ SDUWV I WKH & QYHQWL Q HQFH D

SDUW KDYLQ LWV SODFH I EXVLQHVV LQ D F XQWU

WKDW KDV PDGH D GHFODUDWL Q LQ SXUVXDQW W

$UWLFOH LV W EH UH DUGHG DV KDYLQ LWV SODFH

I EXVLQHVV LQ D Q Q F QWUDFWLQ F XQWU LQ

GHDOLQ LWK UHVHUYHG SDUWV ,Q WKHU UGV

WKH &,6* FDQQ W DXW PDWLFDOO DSSO W VXFK

H[FOXGHG SDUW XQOHVV WKHU LVH VWDWHG LQ WKH

D UHHPHQW 2Q WKH WKHU KDQG WKH &,6*

DOV VWD V LQWDFW LQ VHYHUDO F QWUDFW PDWWHUV

$FF UGLQ W 0UV 1 X HQ 0LQK DQ LQ

WKH LQWHUYLH LWK WKH ULWHU WKHVH LQFOXGHV

HIIHFWV I F QWUDFW Q WKLUG SDUWLHV WUDQVIHU I

GV WLWOH WKH LVVXH I KHWKHU QH LV M LQWO

OLDEOH WKH DFNQ OHG HPHQW DQG DVVXPSWL Q

I GHEWV VWDWXWH I OLPLWDWL QV SDVVLQ I

EOL DWL Q DVVL QPHQW I F QWUDFW EUHDFK

SHQDOW VHW IIV HWF 7KHVH H[WHUQDO DSV

GHFUHDVH WKH DWWUDFWLYHQHVV I WKH &,6* LQ WKH

eyes of enterprises and render them to �nd
DQ WKHU OD WKDW EHWWHU VXLW WKHLU QHHGV

Secondly, WKH &,6* H[FOXVL Q E

HQWHUSULVHV F PHV IU P HLWKHU WKHLU Q

LOOLQ QHVV U WKH DGYLFH DQG F QVXOWDWL Q

I WKHLU OD HUV 7DNLQ DGYDQWD H I $UWLFOH

HQWHUSULVHV FK VH W H[FOXGH WKH 9LHQQD

& QYHQWL Q IU P WKHLU VDOHV F QWUDFW I U

D SOXUDOLW I UHDV QV 7KH P VW DSSDUHQW

DP Q WKHP LV WKH IHDU I WKH XQNQ Q

U WKH XQIDPLOLDULW LWK WKH & QYHQWL Q

KLFK KDV O Q EHHQ W EODPH I U SW XWV

,W KDV EHHQ LQGLFDWHG WKDW XQIDPLOLDULW

IWHQ UHVXOWV LQ OH DO HWKQ FHQWULFLW WKDW

HQF XUD HV HQWHUSULVHV W XWLOL]H WKHLU Q

VHW I OD LQ LQWHUQDWL QDO VDOHV F QWUDFWV

HQFH DFU VV PHPEHU VWDWHV I WKH &,6*

KLFK IUHTXHQWO SW XW I WKH & QYHQWL Q

WKHUH VHHPV W EH D VWU Q S VLWLYH F UUHODWL Q

EHW HHQ XQIDPLOLDULW DQG WKH H[FOXVL Q UDWH

)DPLOLDULW UDWH KDV D FO VH UHODWL QVKLS LWK

WKH QH[W UHDV Q WKH F VW LQ WHUPV I HII UW

DQG WLPH QHHGHG W EHF PH IDPLOLDU LWK WKH

& QYHQWL Q 7KH UHDV Q PD EH V PH KDW

F QIXVLQ DV WKH &,6* F PSDUHG W WKHU

I UHL Q VDOHV OD LQKHUHQWO UHTXLUHG OHVV

LQI UPDWL Q F VW W PDVWHU 7KH OHDUQLQ F VW

PHQWL QHG KHUH LV WKH VWDUW XS F VW U WKH

SHUFHSWL Q I LQI UPDWL Q F VW KLFK EHDUV D

IH F QQHFWL QV LWK WKH UHDO F VWV EXW FDQ EH

Nguyễn Minh Hằng (Mrs.) – Dean of Faculty of Law, Foreign Trade University.
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GLVW UWHG Q DFF XQW I SV FK O LFDO ELDVHV

7KLV DP XQW I SHUFHLYHG OHDUQLQ F VW LOO

GLIIHU LQ GLIIHUHQW F XQWULHV EDVHG Q WKUHH

IDFW UV HGXFDWL Q V VWHP OLWL DWL Q H[S VXUH

and in uence on domestic law. The deeper
XQLYHUVLWLHV DQG F OOH HV LQ HF Q PLF DQG OD

LQF US UDWH WHDFKLQ Q WKH &,6* LQW WKHLU

FXUULFXOXPV WH[WE NV DQG H[DPLQDWL Q

WKH P UH IDPLOLDU LWK WKH &,6* HQWHUSULVHV

DQG OD HUV DQG WKH OHVV SHUFHLYHG OHDUQLQ

F VW UHTXLUHG W HW XVHG W DQG DSSO WKH

& QYHQWL Q 7KHUH LV D F PP Q FKDUDFWHULVWLF

LQ WKH &,6* PHPEHU VWDWHV KLFK IWHQ

FK VH W SW XW I WKH & QYHQWL Q OLVWHG

LQ DI UHPHQWL QHG SDUW LV WKDW WKH QXPEHU

I OD FDVHV Q IIHU LQ DOO WKH F XQWULHV LV

TXLWH KXPEOH 7KDW V K WKH P UH FDVHV

UHODWLQ WKH &,6* LQ D F XQWU WKH O HU WKH

H[FOXVL Q UDWH LQ VXFK F XQWU DV EXVLQHVVHV

DQG OD SUDFWLWL QHUV VKDOO EH I UFHG W

LQYHVW LQ OHDUQLQ P UH DE XW WKH & QYHQWL Q

KHWKHU WKH OLNH LW U Q W 7KH SHUFHSWL Q I

WKH VL]H I UHTXLUHG LQI UPDWL Q F VW LV DOV

DIIHFWHG E WKH H[WHQW W KLFK G PHVWLF

law of the country has been in uenced or
P GHOHG EDVHG Q WKH 9LHQQD & QYHQWL Q ,Q

WKH HYHQW WKDW WKH QDWL QDO OH DO V VWHP KDV D

O W LQ F PP Q LWK WKH & QYHQWL Q KLFK

UHVXOWV LQ WKH FO VH UHVHPEODQFH EHW HHQ

WKH F QWHQW I WKH HYHU IDPLOLDU G PHVWLF

OD I HQWHUSULVHV DQG WKDW I WKH &,6* WKH

SHUFHLYHG LQI UPDWL Q F VW LV GUDVWLFDOO

FXW G Q DQG V LV WKH H[FOXVL Q UDWH I WKH

& QYHQWL Q $Q DGGLWL QDO UHDV Q LYHQ XW

E 0UV 1 X HQ 0LQK DQ DQG 0U 3KDP

9DQ &KDW F PHV IU P KDW LV FDOOHG SDWK

GHSHQGHQFH DULVLQ IU P WKH KHDY UHOLDQFH

I LQWHUQDWL QDO HQWHUSULVHV Q WKH HQHUDO

conditions such as BHP Billiton Marketing
*HQHUDO 7HUPV DQG & QGLWL QV I 6DOH DQG

3XUFKDVH (&& )26)$ ,QWHUQDWL QDO

*$)7$1 6XFK WHUPV DQG F QGLWL QV

DO D V LQFOXGH D VWLSXODWL Q Q WKH Q Q

DSSOLFDWL Q I WKH 9LHQQD & QYHQWL Q

7KLV LV I IUHTXHQW FFXUUHQFH W VPDOO

DQG PHGLXP VL]HG HQWHUSULVHV EHFDXVH WKH

UHGUDIWLQ WK VH VWDQGDUG WHUPV DO D V LQFXUV

DGGLWL QDO F VW I U OH DO DGYLFH $V D UHVXOW

WKH KDYH W DFFHSW LW DQG H[FOXGH WKH &,6*

HYHQ LI LW LV D DLQVW WKHLU LOO

7KLUGO WKH H[FOXVL Q I WKH &,6* E

HQWHUSULVHV FDQ F PH IU P GHFLVL QV I

GLVSXWH VHWWOHPHQW E GLHV KLFK FDQ EH

classi�ed into two branches: the homeward
WUHQG DQG WKH PLVXQGHUVWDQGLQ I WKH FK LFH

I OD SU YLVL Q 7KH I UPHU HPHU HV LQ

W PDQ DUWLFOHV WKH 9LHQQD & QYHQWL Q

KLFK SHUPLWV WKH F XUW W UHIHU W WKHLU Q

G PHVWLF OD V KHQ HQWHULQ D MXG HPHQW

UH DUGLQ WKH VDOHV F QWUDFW 2QH Q WH UWK

H[DPSOH LV $UWLFOH KLFK VWDWHV WKDW F XUWV

FDQ FK VH W Q W PDNH D YHUGLFW Q WKH

speci�c performance that is not allowed in
WKHLU Q OH DO V VWHP HQFH WKLV $UWLFOH

SHQV WKH G U I U G PHVWLF OD I D F XUW W

EH UHIHUUHG W DV WKH TXHVWL Q I KHWKHU WKH

court is obliged to enter judgment for speci�c
SHUI UPDQFH LOO UHO Q WKH VXEVWDQWLYH OD

of the forum.Besides this example, there exist
PDQ WKHU F QWHQWV LQ WKH9LHQQD& QYHQWL Q

See http://www.cisg.law.pace.edu/cisg/text/casecit.html for the speci�c number of case law in CISG member
VWDWH

1 X HQ 0LQK DQ 0UV HDQ I )DFXOW I /D ) UHL Q 7UDGH 8QLYHUVLW 3KDP 9DQ &KDW 0U $U

ELWUDW U DW 9LHWQDP ,QWHUQDWL QDO $UELWUDWL Q &HQWHU

Article 27 INTERNATIONALCONVENTIONS of GAFTANo.120 states that “The following shall not apply
W WKLV F QWUDFW E 7KH 8QLWHG 1DWL QV & QYHQWL Q Q & QWUDFWV I U WKH ,QWHUQDWL QDO 6DOH I * GV I
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WKDW E WK H[SOLFLWO DQG LPSOLFLWO DOO V WKH

F XUW W GHSHQG Q WKHU V XUFHV I OD DV WKH

UHSODFHPHQW I U WKH &,6* $Q WKHU V XUFH I U

WKH H[FOXVL Q I WKH &,6* E WKH F XUW LV WKH

PLVXQGHUVWDQGLQ I WKH FK LFH I OD FODXVH

& XUWV LQ PDQ &,6* F QWUDFWLQ VWDWHV KDYH

D U Q SHUFHSWL Q I WKH SU SHU U OH I D

FK LFH I OD LQ WKH DQDO VLV I WKH &,6*

H[FOXVL Q ,Q FDVH KHQ WKH SDUWLHV W F QWUDFW

LQFOXGH D FK LFH I OD SU YLVL Q LQ WKHLU VDOHV

D UHHPHQW SU YLGHG WKH MXULVGLFWL Q K VH

OD LV FK VHQ E VXFK FODXVH LV D PHPEHU

VWDWH I WKH 9LHQQD & QYHQWL Q WKHQ WKDW

FK LFH I OD FODXVH HQHUDOO VKDOO Q W SHU VH

KDYH WKH HIIHFW I H[FOXGLQ WKH &,6* LYHQ

WKDW WKH & QYHQWL Q LV WKHU LVH DSSOLFDEOH

7KLV DULVHV IU P WKH IDFW WKDW KHQ D F XQWU

HQWHUV LQW WKH &,6* WKH & QYHQWL Q LOO

EHF PH QH SDUW I WKH QDWL QDO OH DO V VWHP

I VXFK F XQWU DQG WKHUHI UH WKH OD I WKH

MXULVGLFWL Q ) U LQVWDQFH D FK LFH I OD

clause expressly selecting the laws of Japan
LQGLFDWHV WKH VHOHFWL Q I WKH &,6* Q W WKH

H[FOXVL Q I LW SU YLGHG WKH & QYHQWL Q

LV DSSOLFDEOH W WKH D UHHPHQW EHFDXVH WKH

CISG has been integrated into Japanese
domestic laws when the country rati�ed the
& QYHQWL Q 8QI UWXQDWHO PDQ MXGLFLDO

E GLHV DUH Q W IXOO D DUH I WKH IDFW DQG DUH

PLVOHG E WKH EHOLHI WKDW WKH PHUH LQFOXVL Q

I D FK LFH I OD FDQ EH DXW PDWLFDOO

LQWHUSUHWHG DV WKH FK LFH I SWLQ XW I WKH

& QYHQWL Q E F QWUDFWLQ SDUWLHV $V D UHVXOW

WKHUH DUH PXOWLSOH LQDFFXUDWH F QFOXVL QV E

MXGLFLDO E GLHV WKDW WKH &,6* VKDOO Q W DSSO

KHQ WKH & QYHQWL Q VK XOG KDYH EHHQ WKH

DSSOLFDEOH OD E G

,UUD L QD DQG LQHIIHF LYH H F VL Q I KH

CISG 1980

7KH H[FOXVL Q I WKH &,6* WDNHV SODFH

IUHTXHQWO DU XQG WKH UOG KLFK KDV

EHF PH D F PP Q SUDFWLFH I U WKH HQWHUSULVHV

W G V KHQHYHU F QFOXGLQ D FU VV E UGHU

VDOHV F QWUDFW HYHU VXFK LPSXOVLYH

GHFLVL Q LWK XW F QVLGHULQ FDQ EH I VHUL XV

GHWULPHQW ,W LV DGYLVHG WKDW HQWHUSULVHV VK XOG

at �rst thoroughly understand themselves and
WKH F QWUDFW F QWH[W EHI UH F PLQ W DQ

GHFLVL Q UH DUGLQ WKH FK LFH I OD FODXVH

to gain the highest advantage. Both parties
VK XOG VHOHFW WKH OD WKDW EHVW PHHWV WKHLU

GHPDQG 6XFK SU FHVV GHSHQGV Q PDQ

IDFW UV VXFK DV S HU I SDUW IDPLOLDULW

with the law, legal customs of a speci�c
F XQWU U LQGXVWU HWF 0UV 1 X HQ 0LQK

DQ EHOLHYHG WKDW DOEHLW WKH &,6* PD Q W

EH WKH EHVW SWL Q EXW DV D UOG UHF QL]HG

XQLI UP DQG QHXWUDO OD LW FDQ VHUYH DV D IDLU

DQG QH WLDEOH FK LFH I OD 2QO LI E WK

SDUWLHV VXUHO EHOLHYH WKDW WKH &,6* IIHU

fewerbene�ts thanother sourcesof lawshould
WKH SW XW I WKH & QYHQWL Q W VHFXUH WKH

KL KHVW DLQV S VVLEOH I U WKHPVHOYHV

2Q WKH WKHU KDQG WKH LQWHQWL Q W H[FOXGH

WKH&,6*E HQWHUSULVHVPD EH LQYDLQ LI LW DV

PDGH LQ DQ LQDFFXUDWH PDQQHU 7KH VLWXDWL Q

VWHPV IU P E WK WKH ODFN I NQ OHG H DQG

WKH DPEL XLW I WKH & QYHQWL Q UH DUGLQ WKH

LVVXH $UWLFOH WKH DUWLFOH WKDW DV GHVL QHG

to serve the speci�c purpose of exclusion
I WKH &,6* SU YLGHV QO OLWWOH XLGDQFH

Q K WKH SDUWLHV FDQ HOLPLQDWH WKH &,6*

DSSOLFDWL Q IU P F QWUDFWV WKDW XOG EH

WKHU LVH YHUQHG E WKH & QYHQWL Q 7KH

F QWHQW I $UWLFOH LV W EULHI DQG VLPSOH

which makes it quite dif�cult for parties to
IXOO XQGHUVWDQG DQG DSSO LW W HIIHFWLYHO

SW XW I WKH &,6* 7KH PHUH LQFOXVL Q I

Nguyễn Minh Hằng (Mrs.) – Dean of Faculty of Law, Foreign Trade University.
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the clause choosing a speci�c national law
is not suf�cient to exclude such Convention,
HYHQ LI WKH F XQWU K VH OD LV FK VHQ LV

&,6* Q Q & QWUDFWLQ 6WDWH U D PHPEHU

6WDWH UHVHUYLQ $UWLFOH OLNH 6LQ DS UH

7KHUHI UH W PDNH VXUH WKDW WKH &,6* LV

HIIHFWLYHO H[FOXGHG HQWHUSULVHV VK XOG

LQFOXGH D VWLSXODWL Q H[SUHVVO VWDWLQ WKDW

KH DU LHV DJUHH KD KH 8QL HG 1D L QV

& QYHQ L Q Q& Q UDF V I U KH ,Q HUQD L QD

Sale of Goods (adopted at Vienna on 10 April
1980) does not apply in any respect to this
& Q UDF 0 UH YHU DV $UWLFOH I WKH

&,6* DOO V WKH H[FOXVL Q DV O Q DV SDUWLHV

FDQ SU YH LW LV I WKHLU WUXH LQWHQWL Q E D

UH HYDQ FLUF PV DQFHV I KH FDVH LQF GLQJ

KH QHJ LD L QV DQ UDF LFHV KLFK KH

DU LHV KDYH HV DE LVKHG EH HHQ KHPVH YHV

VDJHV DQG DQ V EVHT HQ F QG F I KH

DU LHV HQFH HQWHUSULVHV VK XOG GUD XS

WKHLU F QWUDFW LQ DQ U DQL]HG PDQQHU WKDW

FOHDUO LQGLFDWHV WKHLU LQWHQWV

,Q HUQD L QD HII U V HDVH KH H F VL Q

trend of the CISG

Realizing the lack of knowledge is a
SU PLQHQW LQGLFDW U I WKH H[FOXVL Q GHFLVL Q

PDQ F XQWULHV KDYH PDGH UHDW DWWHPSWV LQ

HQKDQFLQ WKH D DUHQHVV I HQWHUSULVHV DE XW

WKH &,6* 7KHUH LV D EHOLHI WKDW WKH SUHYDOHQFH

I &,6* OD FDVHV DQG F QWUDFWV HL KV

KHDYLO Q WKH GHFLVL QV I VFK OV W LQFOXGHV

WKH &,6* LQW WKH FXUULFXOXP DQG HQVXUH WKDW

LW LV HOO F YHUHG LQ PDQGDW U VXEMHFWV 7KH

same in uence on the awareness may impact
Q WKH GHFLVL Q W LQWH UDWH WKH &,6* DV

DQ H[DPLQDEOH W SLF LQ EDU H[DPV I U OH DO

quali�cations. In German, the CISG is “part
I WKH UGLQDU FXUULFXOXP I P VW *HUPDQ

OD IDFXOWLHV DQG DOP VW HYHU VWDQGDUG

F PPHQWDU Q WKH *HUPDQ &LYLO F GH

6LPLODUO LQ HQPDUN WKH & QYHQWL Q LV

LQF US UDWHG LQW WKH FXUULFXOXP I8QLYHUVLW

I& SHQKD HQ ,Q. UHD WKH YHUQPHQW DOV

WULHV W UHGXFH WKH H[FOXVL Q UDWH E PHDQV

I UHI UPLQ HGXFDWL QDO V VWHP KLFK

PDNHV WKH &,6* D F PSXOV U VXEMHFW DQG

examinable content in the National Judicial
Examination for professional quali�cations.
0 UH YHU XS W Q XW I P UH WKDQ

F OOH HV DFU VV . UHD P VW I WKHP KDYH

EHHQ WHDFKLQ WKH &,6* DV QH VHSDUDWH

VXEMHFW I U P UH WKDQ WHQ HDUV (II UWV DOV

DUH PDGH W GLIIXVH WKH F QWHQW DQG &,6*

UHODWLQ DUWLFOHV DV GLVSHUVHG DV S VVLEOH

,Q . UHD P UH WKDQ DUWLFOHV LQFOXGLQ

WKH GLVVHUWDWL QV Q WKH VXEMHFW I WKH &,6*

FDQ EH HDVLO DFFHVVHG Q WKH DWDEDVH I

the Korean Research Foundation. Adding
W WKDW DQ H[FHVV I SXEOLFDWL QV KDYLQ

XWVWDQGLQ Y OXPH I GLVWULEXWL QV VXFK

DV WH[WE N I U XQLYHUVLW VWXGHQWV DQG EDU

SUHSDUDWL Q PDWHULDOV I U EDU H[DP DSSOLFDQWV

DUH QDWL Q LGH DYDLODEOH ,Q WKH 8 6 WKH

6WDWH HSDUWPHQW DOV F SHUDWHV LWK V PH

SXEOLVKLQ F PSDQ W GLIIXVH NQ OHG H

I WKH &,6* LQ WKH I UP I SULQWHG E NV

$Q WKHU DWWHPSW W DOOHYLDWH WKH SWLQ XW

I WKH & QYHQWL Q E YHUQPHQWV LQ PDQ

F XQWULHV LV DGDSWLQ WKHLU G PHVWLF OH DO

V VWHP I OO LQ WKH F QWHQW I WKH &,6* W

PLQLPL]H WKH GLIIHUHQFHV DQG HQKDQFLQ WKH

IDPLOLDULW I U HQWHUSULVHV 6XFK PHDVXUH KDV

been taken in Japan, Korean and the U.S.

RQFOXVLRQ

7KH DE YH DQDO VHV VK WKH DFWXDO

VLWXDWL Q I WKH SWLQ XW SUDFWLFH I WKH

6HH V UD Q WH SD H P VW I DOO WKH F OOH HV I OD WKH QXPEHU I KLFK LV P UH WKDQ LQ . UHD

QDWL Q LGH KDYH EHHQ WHDFKLQ WKH VDPH VXEMHFW I U DOP VW HDUV
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CISG 1980 in some countries, namely Japan,
. UHD DQG WKH 8 6 W LWKGUD D IH

LPSOLFDWL QV I U 9LHWQDP DV D QH PHPEHU I

WKH & QYHQWL Q 7KHVH F QVLVW I WKH UHDV QV

I U WKH H[FOXVL Q WUHQG WKH LPSXOVLYHQHVV LQ

SWLQ XW GHFLVL QV DQG LQDFFXUDF LQ WKH

H[FOXGLQ SU FHVV DV HOO DV WKH LQWHUQDWL QDO

HII UWV LQ HDVLQ WKH VLWXDWL Q

By taking these implications into account,
LW LV K SHG WKDW 9LHWQDPHVH YHUQPHQW FDQ

SUHSDUH V PH SODQV LQ DGYDQFH W KLQGHU WKH

H[FOXVL Q WUHQG IU P FFXUULQ DQG F SH LWK

LW KHQ LW G HV WDNH SODFH V WKDW WKH &,6*

FDQ SU SHUO IXQFWL Q DQG DFWXDOO EULQ

about its intended bene�ts. Additionally,
9LHWQDPHVH HQWHUSULVHV DQG OD HUV VK XOG

WKLQN W LFH KHQ GHFLGLQ W H[FOXGH WKH

&,6* IU P WKHLU FU VV E UGHU VDOHV F QWUDFWV

/DVWO WKH F XUWV LQ 9LHWQDP VK XOG DOV

WK U X KO F QVLGHU EHI UH F QFOXGLQ

KHWKHU WKH & QYHQWL Q LV LQDSSOLFDEOH

W WKH F QWUDFW W DY LG PDNLQ LQF UUHFW

MXG HPHQW
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