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Thanks to the globalization and the
UDSLG GHYHORSPHQW RI WHFKQRORJ WUDGH

liberalization is transpiring worldwide, which
PDNHV EXVLQHVV DFWLYLWLHV QRZDGD V PRUH

DQLPDWHG WKDQ HYHU EHIRUH ,Q SDUWLFXODU WKH

H[SRUW DQG LPSRUWDFWLYLWLHV DUH EHLQJH[HFXWHG

PRUH IUHTXHQWO LQ PDQ FRXQWULHV LQFOXGLQJ

9LHWQDP 7KH YROXPH RI H[SRUW DQG LPSRUW

RI RXU QDWLRQ URVH WR ELOOLRQ 86 LQ

ZKLFK UHSUHVHQWV D LQFUHDVH LQ

FRPSDULVRQ ZLWK WKDW RI 2XU H[SRUW

DQG LPSRUW YROXPHV ZKLFK DUH ELOOLRQ

86 DQG ELOOLRQ 86 DFFRUGLQJO

ERWK H[SHULHQFHG DQ LQFUHDVH RI DQG

UHVSHFWLYHO FRPSDUHG WR WKH VDPH SHULRG

ODVW HDU +RZHYHU LQ WUDGLQJ DFWLYLWLHV WKH

EVW DFW

,Q LQWHUQDWLRQD WUDGLQJ DFWL LWLHV WKH D HDUDQFH RI GLV WH LV QD RLGD H HV HFLD RQ

the seller’s side for not timely andproperlyexecuting the contract duties. Therefore, the topic of
HU V UHPHGLHV LQ UHVR LQJ VH HU V UHDFK RI FRQWUDFW KDV DWWUDFWHG PDVVL H DWWHQWLRQ IURP

WKH DFDGHPLF IRU P RU G LGH 7KH WR LF D VR PDNHV D PDMRU DUW LQ PDQ QDWLRQD DQG

LQWHUQDWLRQD D V R H HU UHJ DWLRQV RQ V FK FRQWHQW DUH RIWHQ GLIIHUHQW IURP RQH D WR

DQRWKHU FNQR HGJLQJ WKH D R H UHDVRQ WKLV DUWLF H DLPV WR F DULI WKH GLIIHUHQFHV HW HHQ

the buyer’s remedies under CISG 1980 and the Vietnam Commercial Law 2005 (VCL 2005).
To achieve this aim, the article will focus on examining certain relevant CISG provisions
DJDLQVW WKH FRUUHV RQGLQJ 9& U HV LQ D FRP DUDWL H VHWWLQJ )URP WKH FRP DULVRQV WKH

article will determine the practical consequences of those differences betweenCISGandVCL,
and thus make the CISG more digestible to Vietnamese enterprises and legal practitioners.

. R V &,6* 9LHWQDP &RPPHUFLDO /DZ EX HU V UHPHGLHV EUHDFK RI

FRQWUDFW

DW RI F LSW WK - Q DW RI LVLR WK - DW RI DSS R DO WK

-
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?Group=S%u1ed1+li%u1ec7u+th%u1ed1ng+k%u00ea, accessed March 25th 2017.
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DSSHDUDQFH RI GLVSXWH LV XQDYRLGDEOH 7KH

con icts can be resulted from either side,
HVSHFLDOO IURP WKH VHOOHU V IRU QRW WLPHO

DQG SURSHUO H[HFXWLQJ WKH FRQWUDFW GXWLHV

:KLFKHYHU VLGH DQG FDXVH HQJHQGHULQJ WKH

GLVSXWHV RQH DSSDUHQW WKLQJ LV WKDW ERWK

SDUWLHV ZLOO VXIIHU ORVV DQG GDPDJH UHVXOWLQJ

IURP WKH LQFLGHQW &RQVLGHULQJ 9LHWQDP

ZKHUH WKH H[SRUW DQG LPSRUW DFWLYLWLHV DUH

HQHUJHWLFDOO RFFXUULQJ WRJHWKHU ZLWK WKH

LQH[SHULHQFHG NQRZOHGJH RI 9LHWQDPHVH

HQWHUSULVHV LQ JOREDO PDUNHW WKH QXPEHU RI

con icts resulting from the seller’s breach
RI FRQWUDFW LV LQHYLWDEO LQFUHDVLQJ UHVXOWLQJ

LQ FRVWO ODZVXLW 7KHUHIRUH VWXG LQJ DERXW

WKH EX HU V DYDLODEOH UHPHGLHV DQG WKHLU

DSSOLFDWLRQ LQ FRQIRUPLW ZLWK WKH ODZ LV

signi�cantly important.

2Q HFHPEHU WK 9LHWQDP KDV

DFFHGHG WR WKH 8QLWHG 1DWLRQV &RQYHQWLRQ RQ

&RQWUDFWV IRU WKH ,QWHUQDWLRQDO 6DOH RI *RRGV

KHUHLQDIWHU UHIHUUHG WR DV &,6* DQG

of�cially became the 84th State Party to the
&RQYHQWLRQ 7KH &RQYHQWLRQ VHUYHV DV DQ

HTXLWDEOH DQGPRGHUQ IUDPHZRUNLQ UHJXODWLQJ

WKH GUDIWLQJ RI FRQWUDFWV RI LQWHUQDWLRQDO VDOH

RI JRRGV WKH REOLJDWLRQV RI WKH EX HU DQG

VHOOHU WRJHWKHU ZLWK WKHLU DYDLODEOH UHPHGLHV

LQ FDVH RI D EUHDFK RI FRQWUDFW IURP WKH

RWKHU FRXQWHUSDUW DQG RWKHU FRQWUDFW UHODWHG

DVSHFWV 6WDUWLQJ IURP -DQXDU VW

the Convention has of�cially become the
IXQGDPHQWDO VRXUFH RI DSSOLFDEOH ODZ IRU

VDOHV FRQWUDFWV LQ 9LHWQDP

,Q LQWHUQDWLRQDO WUDQVDFWLRQV D PDMRULW RI

Vietnamese �rms have a tendency to heavily
utilize the Vietnam Commercial Law 2005
9&/ DV WKH GRPHVWLF ODZ LV PRUH

IDPLOLDU DQG HDVLHU WR DFFHVV 7KHUHIRUH

WKH NQRZOHGJH RI 9LHWQDPHVH HQWHUSULVHV

WRZDUGV RWKHU LQWHUQDWLRQDO ODZV HVSHFLDOO

WKH &,6* LV YHU OLPLWHG 7KLV LQDFWLYH

approach will lead Vietnamese �rms to
PRUH XQFHUWDLQWLHV LQ GRLQJ EXVLQHVV DQG

WKXV FUHDWH PRUH GLVSXWHV HVSHFLDOO WKRVH

UHVXOWLQJ IURP WKH VHOOHU V EUHDFKLQJ DFWV

7KH UHDVRQ LV WKDW IURP IRU D PDMRULW

RI FDVHV WKH DSSOLFDWLRQ RI &,6* LV QR ORQJHU

DQ HQFRXUDJHPHQW EXW EHFRPHV D PXVW IRU

DOO 9LHWQDPHVH VDOHVPHQ ZKHQ FRQGXFWLQJ

WUDQVDFWLRQV ZLWK IRUHLJQ SDUWQHUV

Realizing such situation of Vietnamese
HQWHUSULVHV WKH DXWKRUV GHFLGHG WR ZULWH WKLV

SDSHU LQ FRPSDUDWLYH VHWWLQJ EHWZHHQ 9&/

WKH PRUH IDPLOLDU OHJDO V VWHP DQG

&,6* WKH OHVV IDPLOLDU LQWHUQDWLRQDO

law in Vietnam. The paper aims to �nd the
GLIIHUHQFHV EHWZHHQ WKH WZR OHJDO V VWHPV

RQ WKH WRSLF RI EX HU V UHPHGLHV DQG WR

GHWHUPLQH WKHUHIURP SUDFWLFDO FRQVHTXHQFHV

RI WKHVH GLIIHUHQFHV DQG WKXV PDNH &,6*

1980 more digestible to Vietnamese �rms
DQG ODZ HUV

7KH REMHFW RI WKLV UHVHDUFK LV WKH EX HU V

UHPHGLHV LQ ,QWHUQDWLRQDO 6DOHV &RQWUDFW

XQGHU &,6* DQG 9&/

5HJDUGLQJ WKH VFRSH RI FRQWHQW WKH

DUWLFOH VKDOO IRFXV RQ FHUWDLQ SURYLVLRQV

RI EX HU V UHPHGLHV XQGHU &,6*

DQG 9&/ PDLQO UHYROYLQJ DURXQG

the four following remedies: (1) Speci�c
SHUIRUPDQFH $YRLGDQFH RI FRQWUDFW DQG

1DFKIULVW SULQFLSOH &RQWUDFW SHQDOW DQG

DPDJHV $ERXW WKH VFRSH RI VSDFH WKH

SDSHU IRFXVHV RQ LGHQWLI LQJ WKH GLIIHUHQFHV

3 https://cisgvn.wordpress.com/2015/12/31/viet-nam-chinh-thuc-tro-thanh-thanh-vien-thu-84-cua-cisg/, , 
accessed March 26th 2017.
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LQ WKH EX HU V UHPHGLHV UHJXODWLRQV EHWZHHQ

&,6* DQG 9&/ ZLWK WKH DLP

RI GHWHUPLQLQJ SUDFWLFDO FRQVHTXHQFHV DQG

UHPDUNV LQ WKH DSSOLFDWLRQ RI VXFK UHPHGLHV

IRU 9LHWQDPHVH HQWHUSULVHV $ERXW WKH VFRSH

RI WLPH IURP WKH FRPSDUDWLYH DQDO VLV DERYH

GLVWLQFW UHFRPPHQGDWLRQV ZLOO EH VXJJHVWHG

to support Vietnamese �rms on the path of
LQWHUQDWLRQDO LQWHJUDWLRQ XQWLO ZKLFK

DOLJQV ZLWK HFLVLRQ 1R 4 77J E WKH

3ULPH 0LQLVWHU LQ UHJDUGLQJ WKH RYHUDOO

VWUDWHJ IRU LQWHUQDWLRQDO LQWHJUDWLRQ WKURXJK

ZLWK D YLVLRQ WRZDUG

LW DWX L

5H D GLQ H V HPHGLHV RI &,

3HWHU +XEHU DQG $ODVWDLU 0XOOLV

The CISG: A New Textbook for Students and
3UDFWLWLRQHUV 7KH ERRN SURYLGHG D FOHDU

H[SRVLWLRQ RI &,6* IURP WKH KLVWRU

RI WKH &RQYHQWLRQ WR LWV VWUXFWXUH DQG VFRSH

RI DSSOLFDWLRQ 7KH ERRN DOVR H[SODLQHG

PDQ FRPSOH[ WUDGH UHODWHG LVVXHV RI &,6*

LQFOXGLQJ WKH REOLJDWLRQV RI WKH VHOOHU DQG

UHPHGLHV RI WKH EX HU

3HWHU 6FKOHFKWULHP Uniform Sales
D 7KH 81 &RQ HQWLRQ RQ &RQWUDFWV IRU

the International Sale of Goods 7KH VWXG

PDGH DQ HIIRUIXOO ORRN DW DOO VWLSXODWLRQV RI

&,6* XQGHU GLIIHUHQW DVSHFWV $PRQJ WKHP

WKH FRQWHQW UHJDUGLQJ WKH UHPHGLHV IRU WKH

EX HU IURP $UWLFOH WR $UWLFOH DQG WKH

REOLJDWLRQ RI WKH VHOOHU IURP $UWLFOH WR

$UWLFOH ZDV WKRURXJKO H[DPLQHG

1HYL $JDSLRX HU V UHPHGLHV

under the CISG and English sales law: A
FRP DUDWL H DQD VLV &HUWDLQ VWLSXODWLRQV

RI &,6* UHJDUGLQJ WKH EX HU V UHPHGLHV

HVSHFLDOO IURP$UWLFOH WR$UWLFOH ZDV

FORVHO HOXFLGDWHG LQ WKH VWXG % FRPSDULQJ

&,6* SURYLVLRQV DJDLQVW HVWDEOLVKHG (QJOLVK

VDOHV ODZ WKLV SDSHU PDGH WKH &RQYHQWLRQ

PRUH FRPSUHKHQVLYH DQG GLJHVWLEOH WR OHJDO

SUDFWLWLRQHUV ZRUOGZLGH

Gusztáv Bacher (2008), 5HPHGLHV RI WKH

buyer under CISG. The paper analyzed all
EX HU V UHPHGLHV XQGHU &,6* LQ FDVH RI

VHOOHU V EUHDFKLQJ DFWV E LQWHUSUHWLQJ UHOHYDQW

&,6* SURYLVLRQV WRJHWKHU ZLWK GLVFXVVLRQV

DERXW VRPH SUREOHPV RI HDFK UHPHG

1JX HQ 7KL 0DL Công ước Viên
năm 1980 về hợp đồng mua bán hàng hóa
quốc tế. The research had summarized
WKH VWUXFWXUH DQG FRQWHQW RI &,6*

together with some practical in uences of
WKH &RQYHQWLRQ DSSOLFDWLRQ RQ PDQ WUDGH

related aspects of Vietnamese �rms. At the
VDPH WLPH WKH UHVHDUFK KDV SRLQWHG RXW DW

the macroeconomic level, the bene�ts, issues
DQG VHYHUDO VROXWLRQV ZKHQ 9LHWQDP DFFHGHV

WR WKH &RQYHQWLRQ

9LHWQDP ,QWHUQDWLRQDO $UELWUDWLRQ &HQWUH

DQG )RUHLJQ 7UDGH 8QLYHUVLW Fk

hỏi - đáp về Công ước của Liên Hợp Quốc về
Hợp đồng mua bán hàng hóa quốc tế (CISG)
7KH ERRN DQVZHUHG D QXPEHU RI TXHVWLRQV

UHJDUGLQJ WKH DSSOLFDWLRQ RI &,6* E

Vietnamese �rms and lawyers. The subject of
EX HU V UHPHGLHV LV LQFRUSRUDWHG ZLWKLQ WKH

ERRN ORFDWHG LQ 6HFWLRQ RI 3DUW

5H D GLQ H V HPHGLHV RI 9&

3KDQ 7KL 7KDQK 7KX So sánh
các quy định về trách nhiệm do vi phạm hợp
đồng trong Luật Thương mại Việt Nam 2005
và Công ước Viên 1980. The scienti�c paper
SURYLGHG YDOXDEOH FRPSDUDWLYH LQIRUPDWLRQ

EHWZHHQ 9&/ DQG &,6* RQ WKH

PDWWHU RI EUHDFK RI FRQWUDFW 7KH SDSHU
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DOVR GHYHORSHG IXUWKHU FRPSDULVRQ UHJDUGLQJ

WKH WKHRULHV DQG WKH HQIRUFHPHQW RI EX HU V

UHPHGLHV EHWZHHQ WKH WZR OHJDO V VWHPV

1JR +X &XRQJ DQG 1JX HQ DQJ

+X Chế tài thương mại trong
luật Thương mại Việt Nam 2005 7KH

WKHVLV SURYLGHG WKHRULFDO DQDO VLV RQ WKH

VWLSXODWLRQV UHJDUGLQJ WKH EX HU V UHPHGLHV LQ

9&/ 7KHUHIURP WKH WKHVLV GHWHUPLQHG

certain legal aws, and recommended certain
modi�cations to enhance VCL 2005.

XRQJ $QK 6RQ DQG /H 7KL %LFK 7KR

Một số ý kiến về phạt vi phạm do vi
phạm hợp đồng theo quy định của pháp luật
Việt Nam 7KH SDSHU VXJJHVWHG VRPH OHJDO

UHFRPPHQGDWLRQV RQ WKH GUDIW RI 9&/

IURP 9&/ UHJDUGLQJ WKH SURYLVLRQV RI

FRQWUDFWXDO SHQDOW IURP LWV IXQFWLRQ WR LWV

OLPLW

1JX HQ 7KL .KH Một số ý kiến
liên quan đến các quy định về chế tài trong
thương mại theo quy định của Luật thương
mại 7KH SDSHU SURYLGHG YDOXDEOH DQDO VLV RQ

FHUWDLQ OHJDO GUDZEDQNV DSSHDUHG LQ WKH WH[W

RI 9&/ HVSHFLDOO RQ WKH SURYLVLRQV

of Speci�c Performance, Damages, together
ZLWK 6XVSHQVLRQ DQG $YRLGDQFH RI &RQWUDFW

3. Methodology

Secondary data collection: 7KLV PHWKRG

HQFRPSDVVHG D VHTXHQFH RI WDVNV VXFK DV

gathering, analyzing, making comparisons
DQG FRPSLOLQJ GDWD DQG LQIRUPDWLRQ

IURP FUHGLEOH VRXUFHV QDPHO WH[WERRNV

MRXUQDOV OHJDO GRFXPHQWV GRPHVWLF DQG

LQWHUQDWLRQDO UHVHDUFKHV WRJHWKHU ZLWK

the of�cial database of CISG 1980 (http://

ZZZ FLVJ ODZ SDFH HGX 7KH JDWKHUHG

GDWDV IRFXVHG RQ WKH SURYLVLRQV RI EX HU V

UHPHGLHV XQGHU &,6* DQG 9&/

IURP WKH LQWHSUHWDWLRQV RI OHJDO WH[WV WR WKH

OHJDO FDVHV DSSO LQJ WKHP

Comparative law: 7KLV PHWKRG UHTXLUHG

WKH DXWKRUV WR FROODWH &,6* ZLWK RWKHU

QDWLRQDO RU UHJLRQDO OHJDO V VWHPV LQ RUGHU

WR GHWHFW VLPLODULWLHV DQG GLIIHUHQFHV DPRQJ

MXULVSUXGHQFHV RQ JRYHUQLQJ WKH VDPH PDWWHU

RI WKH EX HU V UHPHGLHV LQ ,QWHUQDWLRQDO 6DOHV

&RQWUDFWV

In-depth interview: The authors organized
WR FRQVXOW 0U 1JX HQ &RQJ 3KX

HSXW &KLHI -XGJH RI WKH (FRQRPLF &RXUW

RI 3HRSOH V &RXUW +&0 &LW DQG 0U

3KDP 9DQ &KDW $UELWUDWRU DW 9LHWQDP

,QWHUQDWLRQDO $UELWUDWLRQ &HQWUH 7KH

TXHVWLRQV FRQFHQWUDWHG RQ WKH FRPSDULVRQV

regarding the utilization of buyer’s remedies
EHWZHHQ &,6* DQG 9&/ 7KH

SURIHVVLRQDO FRQWULEXWLRQV DQG H[SHUWLVH

MXGJHPHQWV DOVR KHOSHG XSGDWH WKH SDSHU

ZLWK WKH ODWHVW VLWXDWLRQ UHJDUGLQJ DSSOLFDWLRQ

RI EX HU V UHPHGLHV LQ ,QWHUQDWLRQDO 6DOHV

&RQWUDFWV XQGHU &,6*

4. Results and Findings

&,

7KH 8QLWHG 1DWLRQV &RQYHQWLRQ RQ

&RQWUDFWV IRU WKH ,QWHUQDWLRQDO 6DOH RI

*RRGV &,6* DOVR UHIHUUHG WR DV WKH

9LHQQD &RQYHQWLRQ LV UHJDUGHG DV RQH RI WKH

PRVW VXFFHVVIXO LQWHUQDWLRQDO FRQYHQWLRQV

SURPXOJDWHG E WKH 8QLWHG 1DWLRQV 7KH

XWPRVW FRQWULEXWLRQ RI WKH &RQYHQWLRQ LV WKH

FUHDWLRQ RI HTXLWDEOH DQG PRGHUQ VXEVWDQWLYH

3 See Marcia J.Sta , United Nations Convention on Contracts for the International Sale of Goods: Lessons 
Learned from Five Years of Cases (2009), South Carolina Journal of International Law and Business: Vol.6: Iss. 
1, Article 2, page 3.
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UXOHV UHJXODWLQJ LVVXHV DULVLQJ IURP

international sales contract, which minimizes
FRQVLGHUDEO WKH QXPEHU RI WUDGH UHODWHG

GLVSXWHV DQG REVWDFOHV &,6* ZDV RULJLQDWHG

IURP WKH WZR IROORZLQJ DQWHFHGHQWV WKH

&RQYHQWLRQ UHODWLQJ WR D 8QLIRUP /DZ RQ WKH

)RUPDWLRQ RI &RQWUDFWV IRU WKH ,QWHUQDWLRQDO

6DOH RI *RRGV 8/) DQG WKH &RQYHQWLRQ

UHODWLQJ WR D8QLIRUP/DZIRU WKH ,QWHUQDWLRQDO

6DOH RI *RRGV 8/,6 %RWK HDUO WUHDWLHV

ZHUH VLJQHG DW +DJXH LQ DQG FDPH LQWR

HIIHFW VLQFH

HVSLWH UHOHQWOHVV HIIRUWV IURP

81, 52,7 WKH FUHDWLRQ RI WKH WZR

WUHDWLHV DERYH UHFHLYHG OLPLWHG ZRUOGZLGH

acceptance and rati�cation. Shortly after the
IDLOXUH 81&,75$/ LQLWLDWHG D SURMHFW WR

GUDIW D QHZ &RQYHQWLRQ WKDW FRXOG UHFRQFLOH

WKH LPSOLFLW SUREOHPV RI WKH WZR DQWHFHGHQWV

The of�cial draft version, called the New
<RUN GUDIW ZDV HVWDEOLVKHG LQ DQG

SUHVHQWHG WR DOO 8QLWHG 1DWLRQV PHPEHUV IRU

FRPPHQW ,Q WKH &,6* ZDV IRUPHG

RQ WKH EDVLV RI WKH 1HZ <RUN GUDIW DQG WKH

FRPPHQWV DQG HYHQWXDOO VLJQHG LQ 9LHQQD

$XVWULD 7KH UHQRYDWLQJ &RQYHQWLRQ

JDLQHG KXJH VXSSRUW DQG DVVLVWDQFH IURP

many countries and achieved signi�cant
UHVXOWV DURXQG WKH ZRUOG )URP LQLWLDOO

FRQWUDFWLQJ VWDWHV RQ -DQXDU VW WKH

QXPEHU RI QDWLRQV KDG FRQWLQXRXVO EHHQ

HQKDQFHG $V RI 0DUFK WKHUH KDYH

EHHQ QDWLRQV UDWLI LQJ WKH &,6* DPRQJ

WKHP ERWK 6RFLDOLVP QDWLRQV DQG GHYHORSLQJ

FRXQWULHV

7KH 7H[W RI WKH &RQYHQWLRQ HQFRPSDVVHV

$UWLFOHV FRPSLOHG LQWR IRXU 3DUWV ZKLFK

suf�ciently covers all issues and aspects

UHODWLQJ WR FRQWUDFWV IRU LQWHUQDWLRQDO VDOH RI

goods. Its renovating structure is epitomized
DV IROORZV

Part 1 - Sphere of application and general
UR LVLRQV UDQJLQJ IURP $UWLFOH WR

GHDOV GLUHFWO ZLWK WKH DSSOLFDELOLW RI WKH

&RQYHQWLRQ DQG FRQWDLQV JHQHUDO SULQFLSOHV RI

WKH LQWHUSUHWDWLRQ DQG IRUPDOLW UHTXLUHPHQWV

The �rst part presents a strict adherence to
WKH SURPRWLRQ RI XQLIRUPLW DQG JRRG IDLWK

LQ JOREDO WUDGH

3DUW )RUPDWLRQ RI WKH FRQWUDFW

FRPSULVLQJ IURP $UWLFOH WR JRYHUQV

OHJDO LVVXHV UHJDUGLQJ WKH FRQWUDFW IRUPDWLRQ

7KLV SDUW LV GLYLGHG LQWR WKUHH VXE SDUWV

(1) the �rst four articles mention about the
offer; (2) the next �ve articles deal with the
acceptance; and (3) the �nal two articles
DGGUHVV WKH WLPH ZKHQ D FRQWUDFW LV FRQFOXGHG

DQG ZKHQ D FRPPXQLFDWLRQ UHDFKHV WKH

DGGUHVVHH

Part 3 - Sale of goods accounting for the
DUJHVW Q P HU RI DUWLF HV IURP$UWLFOH WR

88, is divided into �ve chapters, and covers
D ZLGH UDQJH RI FRUH FRQWHQWV HVSHFLDOO

WKH EX HUV DQG VHOOHUV REOLJDWLRQV DQG WKHLU

UHVSHFWLYH UHPHGLHV 7KLV SDUWLFXODU FRQWHQW

DSSHDUV WR EH PRUH HPLQHQW VLQFH LW FOHDUO

re ect the intent of creating juridical fairness
IRU ERWK SDUWLHV HQJDJLQJ LQ D FRQWUDFWXDO

UHODWLRQVKLS

3DUW )LQD UR LVLRQV FRYHULQJ

WKH ODVW $UWLFOHV HQFORVHV ZKDW FDQ EH

characterized as public international law
RI WKH &,6* LQFOXGLQJ SURFHGXUDO UXOHV IRU

HQWUDQFH UHVHUYDWLRQV HIIHFWLYHQHVV RI WKH

&RQYHQWLRQ DQG VR RQ

5 ULF governs the formation of contracts (relating to o er and acceptance). ULIS governs the rights and 
obligations of seller, buyer and the remedies applicable under the situation of a breach of contract.
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9&

VCL 2005 is not the �rst Commercial
law of Vietnam, as the �rst law to govern
FRPPHUFLDO DFWLYLWLHV LQ WKH FRXQWU ZDV

FUHDWHG LQ 6LQFH 9LHWQDP HPEDUNHG RQ

WKH FDPSDLJQ RI RLPRL GDW QXRF 1DWLRQDO

Renewal), the 1992 Constitution recognized
WKH LPSRUWDQFH RI YDULRXV HFRQRPLF VHFWRUV

DQG WKHLU ULJKWV LQ FRQGXFWLQJ EXVLQHVV IUHHO

DQG WKHLU HTXDOLW EHIRUH ODZ ,Q VXFK FRQWH[W

the �rst commercial law of Vietnam was
HQDFWHG E WKH 1DWLRQDO $VVHPEO RQ 0D

WK DQG WRRN HIIHFW RQ -DQXDU VW

HVSLWH EHLQJ D IXQGDPHQWDO ODQGPDUN

LQ HQFRXUDJLQJ WKH ODZIXO FRPPHUFLDO

DFWLYLWLHV DQG SUHYHQWLQJ LOOHJDO DFWV LQ WKH

FRXQWU DIWHU QHDUO D GHFDGH RI DSSOLFDWLRQ

9&/ UHYHDOHG PDQ OLPLWDWLRQV DV

9LHWQDP LQWHJUDWHG LQWR WKH JOREDO FRPPHUFH

6XFK OLPLWDWLRQV DQG LQDGHTXDFLHV KDG SDYHG

WKH ZD IRU WKH FUHDWLRQ RI 9&/

9&/ LV DQ XSGDWHG YHUVLRQ RI 9&/

DQG XQWLO QRZ VWLOO WKH PDLQ DSSOLFDEOH

ODZ LQ WKH FRXQWU 9&/ ZDV SDVVHG E

WKH 1DWLRQDO $VVHPEO RQ -XQH WK

DQG FDPH LQWR IRUFH RQ -DQXDU VW

:LWK FKDSWHUV DQG DUWLFOHV WKH QHZ

FRPPHUFLDO ODZ KDV FRPSOLHG QRW RQO ZLWK

WKH SULQFLSOHV VHW IRUWK LQ9LHWQDP &LYLO &RGH

EXW DOVR ZLWK WKH SULQFLSOHV RI LQWHUQDWLRQDO

WUHDWLHV RQ FRPPHUFH ZKLFK 9LHWQDP KDV

VLJQHG RU DFFHGHG WR WRJHWKHU ZLWK PDQ

RWKHU LQWHUQDWLRQDO FRPPHUFLDO ODZV DQG

SUDFWLFHV :LWK D EURDGHU VFRSH RI UHJXODWLRQ

9&/ JRYHUQV PDQ WUDGH UHODWHG

DVSHFWV IURP WKH IRUPDWLRQ DQG FRQWHQW RI

VDOH DQG VHUYLFH FRQWUDFWV WR FRPPHUFLDO

DFWLYLWLHV FRQGXFWHG ERWK LQVLGH DQG RXWVLGH

WKH WHUULWRU RI 9LHWQDP DV ZHOO DV WKH FRQWHQW

RI D PRUH HQKDQFHG UHPHGLDO V VWHP IRU ERWK

EX HUV DQG VHOOHUV 7KH UHPHGLHV DUH JRYHUQHG

LQ 6HFWLRQ RI &KDSWHU IURP$UWLFOH WR

$UWLFOH

Speci�c performance

,Q WKH VFRSH RI WKH SDSHU WKH DXWKRUV

referred speci�c performance to the two
IROORZLQJ UHPHGLHV 5HSDLUPHQW DQG

5HSODFHPHQW :KHQ WKH 6HOOHU IDLOV WR GHOLYHU

JRRGV FRQIRUPLQJ WR FRQWUDFWXDO SURYLVLRQV

WKH %X HU FDQ UHVRUW WR RQH RI WKH WZR DERYH

UHPHGLHV WR UHTXLUH WKH 6HOOHU FXUH KLV IDXOWV

LQ WKH FRQWUDFW

Regarding speci�c performance,
UHJXODWLRQV RI 9&/ DQG &,6*

VKDUH WZR FRPPRQ SRLQWV )LUVW ERWK

OHJDO V VWHPV UHJXODWH WKH XWPRVW JURXQG IRU

DSSOLFDWLRQ RI VXFK UHPHGLHV LV WKDW WKHUH LV

D EUHDFK RI FRQWUDFW IURP WKH 6HOOHU V VLGH

Secondly, by exercising speci�c performance,
WKH %X HU LV QRW HQWLWOHG WR UHO RQ RWKHU

UHPHGLHV GXULQJ WKH SHULRG DSDUW IURP KLV

ULJKW WR FODLP GDPDJHV 7KLV LV UHJXODWHG LQ

$UWLFOH RI &,6* DQG $UWLFOH

RI 9&/

+RZHYHU WKH WZR OHJDO WH[WV H[KLELW

different perspectives on the speci�c
VLWXDWLRQV XQGHU ZKLFK WKH %X HU FDQ

FKRRVH DQG H[HUFLVH EHWZHHQ UHSDLUPHQW RU

UHSODFHPHQW 8QGHU 9&/ VWLSXODWLRQV WKH

ERUGHU EHWZHHQ WKH DSSOLFDWLRQ RI UHSDLUPHQW

DQG UHSODFHPHQW LV VWLOO EOXUUHG DV WKHUH LV QR

GLVWLQFW UHJXODWLRQ RQ VXFK LVVXH 7KLV OLPLW

FDQ EH H[SODLQHG E WKH QDWXUH RI9&/ DV

EHLQJ WKH ODZ IRU GRPHVWLF WUDGH DSSOLFDWLRQ

3 http://vietnamlawmagazine.vn/history-and-principles-of-commercial-law-in-vietnam-4485.html, accessed 
March 26th 2017.
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2Q WKH FRQWUDU ZLWK WKH DLP RI

harmonizing and simplifying the law of
,QWHUQDWLRQDO 6DOHV &RQWUDFWV &,6*

FRPSULVHV YHU GHWDLOHG SURYLVLRQV RQ WKH

DSSOLFDWLRQ RI UHSDLUPHQW DQG UHSODFHPHQW

7KH %X HU LV RQO HQWLWOHG WR GHPDQG

GHOLYHU RI VXEVWLWXWH JRRGV LI WKH 6HOOHU V

DFN RI FRQIRUPLW FRQVWLW WHV D I QGDPHQWD

UHDFK RI FRQWUDFW $UWLFOH &,6*

ZKLOH WKH %X HU FDQ HDVLO UHTXLUH UHSDLUPHQW

DV WKH JURXQG IRU LWV DSSOLFDWLRQ LV VLPSO

WKH 6HOOHU GHOLYHUV QRQ FRQIRUPLQJ JRRGV

WR WKH FRQWUDFW UHJDUGOHVV RI ZKHWKHU WKH

QRQ FRQIRUPLW FDXVHV IXQGDPHQWDO EUHDFK

7KLV GLVWLQFWLRQ LQ WKH DSSOLFDWLRQ EHWZHHQ

UHSODFHPHQW DQG UHSDLUPHQW UHSUHVHQWV WKH

VSLULW RI LQWHUQDWLRQDOLVP LQ &,6* RQ D

JOREDO VFDOH HQIRUFLQJ D UHSODFHPHQW ZRXOG

incur signi�cantly high costs of import and
H[SRUW GXWLHV WRJHWKHU ZLWK WKH ORQJ GLVWDQFH

GHOLYHU IUHLJKW RI YHVVHOV RU DLUSODQHV

7KHUHIRUH &,6* LPSOLFLWO OLPLWV

WKH %X HU V ULJKW LQ GHPDQGLQJ VXEVWLWXWH

GHOLYHU DQG DOVR LWV FOHDU SURYLVLRQV KHOS WKH

SDUWLHV DQG WKH OHJDO DXWKRULWLHV UHVROYH WUDGH

dispute more ef�ciently and effectively.

,Q VKRUW, regarding speci�c performance,
ZKLOH 9&/ FRQWDLQV QR UHJXODWLRQV

GLVWLQJXLVKLQJ WKH DSSOLFDWLRQ RI UHSDLUPHQW

DQG UHSODFHPHQW &,6* H[SUHVVO

VWLSXODWHV WKDW UHSODFHPHQW FDQ RQO EH

UHVRUWHG WR E WKH EX HU XQGHU IXQGDPHQWDO

EUHDFK RI FRQWUDFW IURP WKH VHOOHU

1DFKI LV S LQFLSOH LQ KH DSSOLFD LRQ RI

&RQ DF YRLGDQFH

5HJDUGLQJ WKH DYRLGDQFH RI FRQWUDFW WKH

DXWKRUV ZRXOG OLNH WR KLJKWOLJKW RQH QRWDEOH

IHDWXUH FDOOHG WKH 1DFKIULVW SULQFLSOH ,I

UHSDLUPHQW RU UHSODFHPHQW GLVFXVVHG HDUOLHU

GHDO ZLWK QRQ FRQIRUPLW RI WKH JRRGV

GHOLYHUHG 1DFKIULVW SULQFLSOH LV FUHDWHG WR

UHVROYH GLVSXWHV DULVLQJ IURP WKH 6HOOHU V

PLVWLPHG GHOLYHU 7KH SULQFLSOH DOORZV DQ

DGGLWLRQDO SHULRG IRU FRQWUDFWXDO SHUIRUPDQFH

E WKH 6HOOHU ZKR GLG QRW SHUIRUP KLV

REOLJDWLRQV DW WKH GXH GDWH UHJXODWHG LQ WKH

contract. In case the Seller fails to ful�ll
KLV REOLJDWLRQV HYHQ DIWHU WKH H[SLU RI WKH

DGGLWLRQDO SHULRG WKH %X HU LV WKHQ HQWLWOHG WR

GHFODUH FRQWUDFW DYRLGHG DQG WR PDNH D FRYHU

WUDQVDFWLRQ ZLWK D WKLUG SDUW

1DFKIULVW SULQFLSOH LV WKH PDLQ GLIIHUHQFH

RQ WKH PDWWHU RI FRQWUDFW DYRLGDQFH EHWZHHQ

9&/ DQG &,6* :KLOH 9&/

GRHV QRW FRQWDLQ DQ VWLSXODWLRQ UHJDUGLQJ

WKH PDWWHU &,6* FOHDUO VWDWHG WKH

SULQFLSOH LQ TXHVWLRQ LQ $UWLFOH E 7KH

principle has signi�cant value for the parties,
DQG DOVR WKH MXGJHV DQG DUELWUDWRUV DV LW DFWV

as an ef�cient tool to resolve dispute cases
UHODWLQJ WR ZKHQ DYRLGDQFH RI FRQWUDFW FDQ EH

DSSOLHG $V ERWK 9&/ DQG &,6*

UHJXODWH WKDW WKH UHPHG RI FRQWUDFW DYRLGDQFH

can only be utilized under the circumstance of
IXQGDPHQWDO EUHDFK $UWLFOH 9&/

$UWLFOH D &,6* WKH TXHVWLRQ LV

ZKDW VKRXOG WKH %X HU GR ZKHQ KH GRHV QRW

NQRZ ZKHWKHU WKH 6HOOHU V PLVWLPHG GHOLYHU

KDG FRQVWLWXWHG D IXQGDPHQWDO EUHDFK RU

QRW $FFRUGLQJ WR 0U 1JX HQ &RQJ 3KX

WKH 1DFKIULVW SULQFLSOH LV FRQVLGHUHG DV D

JRRG DQVZHU DV LW EXLOGV D VWUXFWXUDO DQG

ORJLFDO SURFHGXUH IRU WKH SDUWLHV DQG WKH

OHJDO DXWKRULWLHV WR GHWHUPLQH WKH VLWXDWLRQ RI

DSSO LQJ FRQWUDFW DYRLGDQFH LQ FDVH WKHUH LV

GRXEW RI WKH H[LVWHQFH RI IXQGDPHQWDO EUHDFK

$OWKRXJK 9&/ GRHV QRW SURYLGH

GLUHFW UHJXODWLRQ RQ WKH 1DFKIULVW SULQFLSOH

WKH OHJDO WH[WV LQVWHDG VWDWH WKDW FRQWUDFW

FDQ EH DYRLGHG RQ RFF UUHQFH RI DQ DFW
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RI UHDFK KLFK WKH DUWLHV KD H DJUHHG

VKD H D FRQGLWLRQ UHV WLQJ WHUPLQDWLRQ

RI HUIRUPDQFH RI WKH FRQWUDFW $UWLFOH

9&/ )URP VXFK ZRUGLQJV LW

is recommended that Vietnamese �rms, in
FRQGXFWLQJ WUDGH ZLWK IRUHLJQSDUWQHUV VKRXOG

LQFRUSRUDWH WKH SURYLVLRQ RI 1DFKIULVW LQWR

WKH FRQWUDFW WR HUDGLFDWH WKH OHJDO GLIIHUHQFH

EHWZHHQ WKH WZR ODZV UHJDUGLQJ WKH UHPHG

RI FRQWUDFW DYRLGDQFH

,Q VKRUW 1DFKIULVW SULQFLSOH LV WKH SULPDU

GLIIHUHQFH EHWZHHQ 9&/ DQG &,6*

DV XQWLO QRZ LW RQO H[LVWV FOHDUO XQGHU

WKH &RQYHQWLRQ )RU WKH SULQFLSOH WR KDYH

ELQGLQJ HIIHFWV LQ FRQWUDFWV JRYHUQLQJ E

9&/ LW LV VXJJHVWHG WKDW WKH EX HU DQG

VHOOHU LQFOXGHV WKH SULQFLSOH LQWR WKH ZRUGLQJV

RI FRQWUDFW

5HJDUGLQJ WKH 9LHWQDP &RPPHUFLD

D WKH DXWKRUV UHFRPPHQG WKH XSGDWH

RI 1DFKIULVW SULQFLSOH LQWR WKH OHJDO WH[W

7KH XSGDWH VKDOO JUHDWO DVVLVW WKH ODZ HUV

DQG OHJDO SUDFWLWLRQHUV LQ UHVROYLQJ PDQ

FRPSOH[ FDVHV LQ ZKLFK WKH DSSOLFDWLRQ RI

FRQWUDFW DYRLGDQFH LV GLVSXWDEOH 7KH DXWKRUV

DOVR EHOLHYH WKLV XSGDWH ZLOO VRRQ KDSSHQ

DV DFFRUGLQJ WR 0U 1JX HQ &RQJ 3KX

RXU FRXQWU KDG DOUHDG LQFRUSRUDWHG WKH

1DFKIULVW SULQFLSOH LQWR RXU QHZ &LYLO &RGH

$UWLFOH

&RQ DF 3HQDO

A penalty clause (also called a �xed
sum) is de�ned as a pre-determined sum of
PRQH ZKLFK LV WR EH GXH XQGHU WKH VLWXDWLRQ

RI D EUHDFK RI FRQWUDFW 7KH UDWLRQDOHV RI D

SHQDOW FODXVH DUH WR UHGXFH OHJDO FRVWV >WR

SURYLGH WLPH IRU SURGXFLQJ HYLGHQFH DQG

>WR PLWLJDWH WKH ULVN RI ORVLQJ OLWLJDWLRQ RU

DUELWUDO SURFHHGLQJV GXH WR WKH UHTXLUHG OHYHO

RI SURRI QRW EHLQJ PHW

,Q &,6* WKH SURYLVLRQV UHODWLQJ

WR SHQDOW DUH QRW GLUHFWO PHQWLRQHG 7KH

PDLQ UHDVRQ IRU VXFK LQFLGHQW OLHV LQ WKH

GLIIHUHQW SHUVSHFWLYHV EHWZHHQ FLYLO ODZ DQG

FRPPRQ ODZ VKDUHG E WKH FRQWUDFWLQJ VWDWHV

$FFRUGLQJ WR QDWLRQV ZLWK FLYLO ODZ V VWHPV

SHQDOW LV DFFHSWHG XQGHU WKH IRUP RI �xed
V PV payable upon a speci�ed breaching
DFW +RZHYHU WKH VWRU LV FRPSOLFDWHG XQGHU

common law as common law classi�es
EHWZHHQ LT LGDWHG GDPDJHV DQG HQD W

VWLSXODWLRQV HQIRUFLQJ WKH IRUPHU ZKLOH

LQYDOLGDWLQJ WKH ODWWHU 7KHUHIRUH LQ RUGHU WR

harmonize the trade laws across countries
ZLWK GLIIHUHQW OHJDO V VWHPV 81&,75$/

GHFLGHG WR DYRLG WKH PHQWLRQ RI SHQDOW

GLUHFWO LQ WKH GUDIW RI &,6* +RZHYHU

ZLWK $UWLFOH WKH &RQYHQWLRQ LPSOLFLWO

UHOHYDWHG WKH UHPHG RI SHQDOW WR RWKHUZLVH

WKH DSSOLFDEOH GRPHVWLF QDWLRQDO ODZ 7KLV

approach creates the exibility for application
DQG HQIRUFHPHQW RI SHQDOW DV WKH UHPHG LV

YDOLG LQ VRPH MXULVGLFWLRQV ZKLOH LQYDOLG LQ

RWKHUV

,Q FRQWUDVW WR &,6* SHQDOW FODXVH

LV LQGLFDWHG VWUDLJKWIRUZDUGO LQ WKH WH[WV

RI 9&/ DV 9LHWQDP LV D FLYLO ODZ

QDWLRQ 7KLV UHPHG LV UHJXODWHG LQ $UWLFOH

DQG RI 9&/ $V SHU $UWLFOH

SHQDOW FDQ EH DSSOLHG UHJDUGOHVV RI

ZKHWKHU WKH EUHDFKLQJ DFWV KDG FDXVHG DQ

7 Bruno Zeller, Penalty Clauses: Are they governed by the CSIG? (2011), Pace International Law Review.
8 Article 300 of VCL 2005: “Penalty for breach [is a remedy whereby] the aggrieved party requires the defaulting 

party to pay a penalty sum for breach of contract if so agreed in the contract, except in cases of immunity from 
liability stipulated in article 294 of this Law.”
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GDPDJH 7KHUHIRUH EHVLGHV FRPSHQVDWLQJ

WKH DJJULHYHG SDUW RI DQ RFFXUUHG GDPDJH

SHQDOW LQ 9LHWQDPHVH ODZ DOVR DFTXLUHV WKH

IXQFWLRQ RI GHWHUULQJ DQ DFWLRQ WKDW FDXVHV

WKH FRQWUDFW EUHDFK $QRWKHU QRWDEOH IHDWXUH

LV WKH OHYHO RI SHQDOW ZKLFK LV VWLSXODWHG LQ

$UWLFOH WKDW WKH PD[LPXP DPRXQW VKDOO

QRW H[FHHG HLJKW SHU FHQW RI WKH YDOXH RI WKH

FRQWUDFWXDO REOLJDWLRQ ZKLFK LV WKH VXEMHFW RI

WKH EUHDFK

Brie y XS WR WKH SUHVHQW FRQWUDFW SHQDOW

LV RQO VWLSXODWHG LQ 9&/ ZKLOH &,6*

DYRLGV PHQWLRQLQJ WKH UHPHG LQ LWV

OHJDO WH[WV

5HJDUGLQJ WKH UHPHG RI HQD W 0U

3KDP 9DQ &KDW VKDUHG WKDW WKHUH LV D

GLIIHUHQFH EHWZHHQ 9&/ DQG WKH &LYLO

&RGH WZR PDLQ OHJDO WH[WV JRYHUQLQJ

the relations among Vietnamese citizens and
IRUHLJQHUV LQFOXGLQJ FRPPHUFLDO UHODWLRQV

:KLOH 9&/ VWLSXODWHV WKH PD[LPXP

SHQDOW DPRXQW RI SHUFHQW &LYLO &RGH

DOORZV WKH FRQWUDFWXDO SDUWLHV WR IUHHO

QHJRWLDWH DQG WKXV WKHUH LV QR OLPLW RQ VXFK

UDWLR 7KH DXWKRUV VXJJHVW WKH HUDGLFDWLRQ RI

VXFK GLIIHUHQFH E UHPRYLQJ WKH SHUFHQW

UDWLR IURP WKH VWLSXODWLRQ RI 9&/ 7KLV

XSGDWH VKDOO IXUWKHU HQKDQFH WKH IUHHGRP RI

FRQWUDFWXDO SDUWLHV LQ WKHLU QHJRWLDWLRQV $OVR

the modi�cation shall prevent the parties
IURP EUHDFKLQJ WKH FRQWUDFWV LI WKH HFRQRPLF

bene�ts resulting from such breach surpass
WKH SHUFHQW SHQDOW

DPD HV

,Q LQWHUQDWLRQDO FRPPHUFH FODLP GDPDJHV

LV RQH RI WKH PRVW IUHTXHQWO DSSOLHG EX HU V

UHPHGLHV ZKHQ D EUHDFK RI FRQWUDFW RFFXUV

7KHUHIRUH WKLV UHPHG LV UHJXODWHG LQ PDQ

OHJLVODWLRQV LQFOXGLQJ 9&/ DQG &,6*

,Q 9&/ FODLP GDPDJHV LV

VWLSXODWHG LQ $UWLFOH ZKLOH &,6*

VSHQGV D ZKROH 6HFWLRQ RI &KDSWHU 9 IURP

$UWLFOH WR $UWLFOH IRU WKLV SDUWLFXODU

UHPHG ,W LV DOVR UHJXODWHG LQ PDQ RWKHU

OHJDO WH[WV VXFK DV LQ 6HFWLRQ RI &KDSWHU

9,, RI 81, 52,7 3ULQFLSOHV RI ,QWHUQDWLRQDO

&RPPHUFLDO &RQWUDFWV 3,&&

+RZHYHU GHVSLWH LWV SRSXODULW LQ UHVROYLQJ

WUDGH GLVSXWHV WKH SURYLVLRQV RI FODLPLQJ

GDPDJHV VKDUH GLIIHUHQW HOHPHQWV DPRQJ

WKH ODZV HVSHFLDOO EHWZHHQ 9&/ DQG

&,6*

)LUVW UHJDUGLQJ WKH ULJKW WR FODLP

GDPDJHV ERWK9&/ DQG &,6* KDG

PHQWLRQHG VXFK PDWWHU LQ WKHLU OHJDO WH[WV

+RZHYHU WKH FRPSRVLWLRQ RI GDPDJH OLPLW

LQ HDFK ODZ LV GLIIHUHQW 2Q RQH KDQG 9&/

UHJXODWHV WKDW WKH D H RI GDPDJHV IRU

RVV VKD FRP ULVH WKH D H RI WKH DFW D

DQG GLUHFW RVV KLFK WKH DJJULH HG DUW KDV

RUQH G H WR WKH UHDFK RI WKH GHID WLQJ

party as well as the direct pro�ts which
WKH DJJULH HG DUW R G KD H HDUQHG LQ

WKH D VHQFH RI V FK UHDFK UWLF H

On the other hand, CISG 1980 stipulates
damages as the loss, including loss of pro�t,
V IIHUHG WKH RWKHU DUW DV D FRQVHT HQFH

RI WKH UHDFK $UWLFOH DQG WKDW WKH ORVV

PXVW EH IRUHVHHDEOH RU RXJKW WR KDYH EHHQ

IRUHVHHQ DW WKH FRQFOXVLRQ RI WKH FRQWUDFW

7KXV LI DFWXDOLW DQG GLUHFWQHVV RI WKH ORVV

DUH WKH PDLQ FULWHULD WR GHWHUPLQH WKH YDOXH

RI GDPDJH LQ 9&/ IRUHVHHDELOLW LV WKH

EHQFKPDUN RI &,6* LQ UHJXODWLQJ WKH

OLPLW RI GDPDJH

$ERXW WKLV LVVXH VRPH VFKRODUV FRQVLGHU

WKH SURYLVLRQV RI 9&/ DQG &,6*

DUH VLPLODU DV DFWXDO DQG GLUHFW ORVV PXVW

KDYH EHHQ IRUHVHHQ E WKH SDUWLHV +RZHYHU

WKH DXWKRUV VXSSRUW WKH RSSRVLWH YLHZ RQ WKLV
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PDWWHU DFWXDOLW DQG GLUHFWQHVV RI 9&/

DUH GLIIHUHQW IURP IRUHVHHDELOLW RI &,6*

,W LV DFFHSWDEOH WR FRQFOXGH WKDW DFWXDO

DQG GLUHFW GDPDJHV DUH FDXVDOO FRQQHFWHG

WR WKH EUHDFKLQJ DFWV ZKLFK PHDQV WKDW WKH

EUHDFK RI FRQWUDFWV PXVW GLUHFWO LQGXFH

GDPDJHV +RZHYHU WKH DXWKRUV EHOLHYH

WKDW QR SDUW WR D FRQWUDFW FDQ PHDVXUH DQG

IRUHVHH DOO FDXVDO FRQVHTXHQFHV DULVLQJ IURP

DQ DQWLFLSDWHG EUHDFKLQJ DFW DW WKH WLPH RI

FRQWUDFW FRQFOXVLRQ 7KHUHIRUH LW LV VXUHO

WKDW WKH WZR ODZV VKDUH GLIIHUHQW SHUVSHFWLYHV

UHJDUGLQJ WKH UHPHG RI FODLPLQJ GDPDJHV

Secondly UHJDUGLQJ WKH GDPDJH DPRXQW LQ

WKH VLWXDWLRQ RI FRQWUDFW DYRLGDQFH 9&/

DQG &,6* DOVR FRQVLVW RI GLVWLQFWLYH

UHJXODWLRQV ,I WKLV PDWWHU LV VLOHQW LQ 9&/

ZKLFK PHDQV WKHUH LV QR SDUWLFXODU

VWLSXODWLRQ IRU LW &,6* SURYLGHV D

PHWLFXORXV UHJXODWLRQV :LWK $UWLFOH

WKH &RQYHQWLRQ SURYLGHV WZR GLIIHUHQW ZD V

WR FDOFXODWH WKH GDPDJHV DPRXQW XQGHU WKH

FLUFXPVWDQFH RI FRQWUDFW DYRLGDQFH GDPDJH

DPRXQW HTXDOV WKH GLIIHUHQFH EHWZHHQ

FRQWUDFW SULFH DQG WKH SULFH LQ WKH VXEVWLWXWH

WUDQVDFWLRQ LI WKH EX HU KDV EHHQ DEOH WR

ERXJKW WKH JRRGV IURP D WKLUG SDUW DIWHU

DYRLGDQFH RU WKH GLIIHUHQFH EHWZHHQ

FRQWUDFW SULFH DQG WKH FXUUHQW SULFH DW WKH

WLPH RI DYRLGDQFH LI WKHUH LV QR UHSODFHPHQW

WUDQVDFWLRQ DIWHU WKH DYRLGDQFH

7KLUG UHJDUGLQJ WKH LQWHUHVW IRU GHOD HG

SD PHQWV ERWK OHJDO WH[WV DOVR DFTXLUH

GLIIHUHQW UHJXODWLRQV 8QGHU 9&/

$UWLFOH LQGLFDWHV WKDW WKH DJJULHYHG SDUW

LQ WKLV FDVH WKH EX HU LV HQWLWOHG WR GHPDQG

LQWHUHVW RQ GHOD HG SD PHQW IRU WKH JRRGV

DQG VHUYLFHV KDYLQJ EHHQ GHOLYHUHG DQG

VXFK LQWHUHVW LV DSSRLQWHG WR EH WKH D HUDJH

LQWHUHVW UDWH D LFD H WR R HUG H GH WV LQ

WKH PDUNHW DW WKH WLPH RI V FK D PHQW IRU

WKH GH D HG HULRG 8VLQJ WKH PDUNHW UDWH

LV UHDVRQDEOH EHFDXVH LW SXWV WKH DJJULHYHG

SDUW LQWR D VLWXDWLRQ DV LI WKH DJJULHYHG

SDUW KDG LQYHVWHG WKLV VXP RI PRQH LQ WKH

PDUNHW DQG WKXV LV GHVHUYHGO HQWLWOHG WR

HDUQ LQWHUHVW RQ LW

+RZHYHU WKLV PDWWHU LV UHJXODWHG

GLIIHUHQWO XQGHU &,6* 7KH&RQYHQWLRQ

RQO UHJXODWHV WKDW WKH DJJULHYHG SDUW LV

HQWLWOHG WR FODLP LQWHUHVW RQ GHOD HGSD PHQWV

+RZHYHU QR FDOFXODWLRQ PHWKRG LV SURYLGHG

LQ WKH ZRUGLQJ RI WKH UHOHYDQW $UWLFOH ,Q

SUDFWLFH &,6* DOORZV OHJDO SUDFWLWLRQHUV

WR XVH GLIIHUHQW VRXUFHV RI FRPPHUFLDO ODZ WR

LQWHUSUHW FHUWDLQ LVVXHV EHLQJ XQWRXFKHG E

WKH &RQYHQWLRQ 5HJDUGLQJ WKH FDOFXODWLRQ

RI LQWHUHVW WKH UHOHYDQW SURYLVLRQV RI 3,&&

LV XVHG WR FODULI WKH PDWWHU LQ &,6*

$UWLFOH RI 3,&& LQVWUXFWV

RQH ZD WR GHWHUPLQH WKH LQWHUHVW UDWH RQ

GHOD HG SD PHQWV WKH UDWH RI LQWHUHVW VKD H

WKH D HUDJH DQN VKRUW WHUP HQGLQJ UDWH WR

ULPH RUUR HUV UH DL LQJ IRU WKH F UUHQF

RI D PHQW 7KHUHIRUH ZLWK WKH LQWHUSUHWDWLRQ

RI 3,&& LW LV FOHDUO WKDW 9&/

DQG &,6* UHJXODWHV GLIIHUHQWO RQ WKH

PHWKRG RI LQWHUHVW FDOFXODWLRQ

9 Article 76.1 of CISG 1980: “If the contract is avoided and there is a current price for the goods, the party claim-
ing damages may, if he has not made a purchase or resale under article 75, recover the di erence between the 
price xed by the contract and the current price at the time of avoidance as well as any further damages recov-
erable under article 74. If, however, the party claiming damages has avoided the contract a er taking over the 
goods, the current price at the time of such taking over shall be applied instead of the current price at the time 
of avoidance.”
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Brie y WKH DXWKRUV H[DPLQHG WKH

GLIIHUHQFHV LQ GDPDJHV EHWZHHQ &,6*

DQG 9&/ IURP WKUHH DVSHFWV WKH

FULWHULD RI GDPDJH DFWXDOLW DQGGLUHFWQHVV DUH

WKH FULWHULD RI 9&/ ZKLOH IRUHVHHDELOLW

LV WKH FULWHULD RI&,6* WKH DPRXQW RI

GDPDJH LQ WKH VLWXDWLRQ RI FRQWUDFW DYRLGDQFH

9&/ LV VLOHQW RQ WKLV LVVXH ZKLOH &,6*

SURYLGHV WZR VLWXDWLRQV RI GHWHUPLQLQJ

WKH GDPDJH DPRXQW LQ $UWLFOH DQG

WKH LQWHUHVW UDWH IRU GHOD HG SD PHQWV 9&/

XVHV WKH DYHUDJH PDUNHW LQWHUHVW UDWH RI

RYHUGXH GHEWV ZKLOH &,6* DSSRLQWV

WKH VKRUW WHUP OHQGLQJ UDWH RI EDQNV DV WKH

LQWHUHVW UDWH

5HJDUGLQJ WKH UHPHG RI GDPDJHV WKH

DXWKRUV UHFRPPHQG WKH LQVHUW RI GDPDJH

FDOFXODWLRQ LQWR WKH 9LHWQDP &RPPHUFLDO

Law. This modi�cation shall legalize the
PHWKRG RI FDOFXODWLQJ ZKLFK VDYHV WLPH DQG

JUHDWO KHOSV WKH SDUW WR FODLP WKH GDPDJHV

DV HVWLPDWLQJ WKH GDPDJH DPRXQW LV RQH RI

WKHLU GXWLHV

R FOXVLR

$V 9LHWQDP LV LQWHJUDWLQJ PRUH GHHSO

DQG ZKROO LQWR WKH JOREDO HFRQRP WKH

QHHG IRU D PRUH DGYDQFHG FRPPHUFLDO ODZ

LV HVVHQWLDO 2QH RI ZD V WR HQKDQFH WKH

9LHWQDP &RPPHUFLDO /DZ LV E FROODWLQJ DQG

VWXG LQJ GLIIHUHQW PRGHUQ OHJDO VRXUFHV LQ

WKH ZRUOG $ W SLFDO H[DPSOH LV &,6*

ZKLFK KDV DOUHDG EHHQ HIIHFWHG LQ 9LHWQDP

VLQFH

7KH GLIIHUHQFHV EHWZHHQ 9&/ DQG

&,6* PD EHFRPH OHJDO REVWDFOHV IRU

9LHWQDPHVH HQWHUSULVHVRU ODZ HUV LQ UHVROYLQJ

VRPH W SLFDO FDVHV :KHQ VXEPLWWLQJ

DSSOLFDWLRQV WR MRLQ WKH &RQYHQWLRQ 9LHWQDP

RQO GHFODUHG WKH UHVHUYDWLRQ RI WKH &RQWUDFW

IRUP XQGHU $UWLFOH DQG 3DUW ,,

DOORZHG E $UWLFOH DQG +RZHYHU

EHVLGH WKH &RQWUDFW IRUP WKHUH DUH DOVR

RWKHU GLIIHUHQFHV ZKLFK PD PDNH LQYROYHG

SDUWLHV FRQIXVHG UHJDUGLQJ OHJDO DVSHFWV

Therefore, modi�cations to be consistent
VKDOO EH HVVHQWLDO

7KURXJKRXW WKLV SDSHU WKH DXWKRUV KDYH

FRQGXFWHG D FRPSDUDWLYH DQDO VLV RQ WKH

VXEMHFW RI EX HU V UHPHGLHV EHWZHHQ 9&/

DQG &,6* 7KH FRPSDULVRQ

mainly focuses on regulations of: (1) Speci�c
SHUIRUPDQFH $YRLGDQFH RI FRQWUDFW DQG

1DFKIULVW SULQFLSOH &RQWUDFW SHQDOW DQG

DPDJHV 7KHUHIURP FHUWDLQ H[SODQDWLRQV

DQG UHPDUNV IRU 9LHWQDPHVH HQWHUSULVHV KDYH

EHHQ GLVFXVVHG DQG VXJJHVWHG 7KH DXWKRUV

KRSH WKDW WKLV SDSHU FDQ EHFRPH D JRRG OHJDO

PDWHULDO IRU 9LHWQDPHVH HQWHUSULVHV DQG

scholars in digesting CISG 1980 and �nd
LQVSLUDWLRQ WR FRQGXFW IXUWKHU UHVHDUFKHV LQ

LPSURYLQJ 9&/
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XRQJ$QK 6RQ DQG /H 7KL %LFK 7KR Một số ý kiến về phạt vi phạm do vi phạm
hợp đồng theo quy định của pháp luật Việt Nam +DQRL

1DWLRQDO $VVHPEO RI 6RFLDOLVW 5HSXEOLF RI 9LHWQDP Luật thương mại Việt
1DP +DQRL

1DWLRQDO $VVHPEO RI 6RFLDOLVW 5HSXEOLF RI 9LHWQDP Luật thương mại Việt
1DP +DQRL

1JX HQ 7KL .KH Một số ý kiến liên quan đến các quy định về chế tài trong
thương mại theo quy định của Luật thương mại +DQRL

3KDQ 7KL 7KDQK 7KX So sánh các quy định về trách nhiệm do vi phạm hợp
đồng trong Luật Thương mại Việt Nam 2005 và Công ước Viên 1980 +DQRL

9LHWQDP ,QWHUQDWLRQDO $UELWUDWLRQ &HQWUH DQG )RUHLJQ 7UDGH 8QLYHUVLW

câu hỏi - đáp về Công ước của Liên Hợp Quốc về Hợp đồng mua bán hàng hóa quốc
tế (CISG) +DQRL

9LHWQDPHVH 3ULPH 0LQLVWHU 1JX HQ 7DQ XQJ Quyết định Số 40/QD-TTg về
việc phê duyệt chiến lược tổng thể hội nhập quốc tế đến năm 2020, tầm nhìn đến năm

+DQRL

Gusztáv Bacher, 2008, Remedies of the buyer under CISG, Szecskay Attorneys At
/DZ

1HYL $JDSLRX Buyer’s remedies under the CISG and English sales law: A
FRP DUDWL H DQD VLV 8QLYHUVLW RI /HLFHVWHU

81&,75$/ 8QLWHG 1DWLRQV &RQ HQWLRQ RQ &RQWUDFWV IRU WKH ,QWHUQDWLRQD

Sale of Goods 1HZ<RUN

81, 52,7 UNIDROIT Principles of International Commercial Contracts
5RPH

81&,75$/ 8QLWHG 1DWLRQV &RQ HQWLRQ RQ &RQWUDFWV IRU WKH ,QWHUQDWLRQD

Sale of Goods 1HZ<RUN


