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1.� Geographical� Indication:� a� new� legal�
concept
7KHUH� ZDV� D� PXOWLSOLFLW\� RI� UHJLRQDO� DQG�

ELODWHUDO� DJUHHPHQWV� RQ� JHRJUDSKLFDO�

LQGLFDWLRQV�� XQWLO� WKH� HQWU\� LQWR� IRUFH� RI� WKH�

TRIPs,� this� subject� matters� was� of¿cially�
LQWURGXFHG� LQ� LQWHOOHFWXDO� SURSHUW\�V\VWHP� LQ�

WKH�:72� DQG�PXOWLSOH� WUHDWLHV�� 7KLV� VHFWLRQ�

SURYLGHV�DQ�DQDO\VLV�RI�WKH�75,36�SURYLVLRQV�

relating�to�new�concept�GIs�through�¿ve�major�
headings:�1)�de¿nition,�(2)�Scope�of�protection,�

���� +RPRQ\PV� DQG� *HQHULF� 1DPHV�� ����

UHODWLRQ�EHWZHHQ�*,V�DQG�WUDGHPDUNV��

1.1.�De¿nition�

7KH� XVH� RI� PDUN� LQGLFDWLQJ� WKH� JHRJUDSKLFDO�

origin� for� products� from� speci¿c� region� has�
ORQJ� H[LVWHG� DQG� UHJXODWHG� E\� WKH� ODZ� LQ� WKH�

Middle�Ages� (O’Cornor,� 2004,p.21).� But� the�
LQWURGXFWLRQ�RI�WKH�75,3V�LQ�WKH�IUDPHZRUN�RI�

WKH�:72�PDUNV� D� KLJKOLJKW� RQ� JHRJUDSKLFDO�

LQGLFDWLRQV� SURWHFWLRQ� RQ� D� ZRUOG� VFDOH���
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�� 3K'��)RUHLJQ�7UDGH�8QLYHUVLW\��(PDLO��KD�OH#IWX�HGX�YQ�
�� For�a�detailed�historical�analysis�of�the�provisions�on�GIs�in�the�TRIPS�Agreement�see�e.g.,�UNCTAD�and�ICTSD�(2005).

$EVWUDFW��

�*HRJUDSKLFDO�,QGLFDWLRQV�ZDV�FRQFHSWXDOL]HG�LQ�WKH�7UDGH�5HODWHG�$VSHFWV�RI�,QWHOOHFWXDO�

3URSHUW\� 5LJKWV� LQ� ����� �75,3V� $JUHHPHQW�� DQG� EHFRPH� RQH� RI� WKH� PRVW� FRQWHQWLRXV�

LQWHOOHFWXDO�SURSHUW\�ULJKWV�LVVXHV�LQ�WKH�:RUOG�7UDGH�2UJDQL]DWLRQ��:72��DQG�RWKHU�PXOWLSOH�

treaties.�The�establishment�of�a�multilateral�system�for�the�noti¿cation�and�the�registration�
RI�*HRJUDSKLFDO�,QGLFDWLRQV�KDV�EHHQ�ZLGHO\�GHEDWHG�DFURVV�WKH�ZRUOG�LQ�WKH�ODVW�GHFDGHV��

The� TRIPs� mandates� for� the� establishment� of� a� multilateral� system� of� noti¿cation� and�
UHJLVWUDWLRQ�RI�*,V�IRU�:72�PHPEHUV��+RZHYHU��WKLV�QHZ�HYROXWLRQ�KDV�QRW�EHHQ�EURXJKW�

into�effect�even�though�it�has�been�a�decade�since�the�¿rst�discussions�on�this�issue�at�the�
)RXUWK�:72�0LQLVWHULDO�0HHWLQJ�LQ�'RKD�LQ�1RYHPEHU�������$W�:,32��WKH�*HQHYD�$FW�

RI�WKH�/LVERQ�$JUHHPHQW�RQ�$SSHOODWLRQV�RI�2ULJLQ�DQG�*HRJUDSKLFDO�,QGLFDWLRQV�VLJQHG�

in�May�2015�enlarges� the� international� registration� system� to�GIs�as�de¿ned� by�TRIPs,�
EXW�WKH�QHJRWLDWLRQV�KDYH�QRW�FRPH�WR�DQ�HQG�VR�IDU��$IWHU�SURYLGLQJ�D�EULHI�EDFNJURXQG�WR�

the�protection�for�Gis�in�WTO/TRIPs,�the�paper�analyzes�the�multilateral�noti¿cation�and�
UHJLVWUDWLRQ�V\VWHP�PDQGDWHG�E\�75,3V�DQG�WKH�*HQHYD�$FW�RI�WKH�/LVERQ�$JUHHPHQW�DQG�LWV�

SRWHQWLDO�LPSDFWV�IRU�WKH�IXUWKHU�GHYHORSPHQW�RI�*,�SURWHFWLRQ�JOREDOO\�

.H\ZRUGV��75,3V��'RKD�QHJRWLDWLRQ��*HRJUDSKLFDO�,QGLFDWLRQ��5HJLVWHU�6\VWHP��*HQHYH�$FW�

�����

'DWH�RI�VXEPLVVLRQ���WK�0DUFK������±�'DWH�RI�DSSURYDO����WK�0DUFK������
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This� subject� matter� has� been� internationally�
DFFHSWHG�E\�WKH�FRXQWULHV�PHPEHU�RI�WKH�75,3V�

$JUHHPHQW� DQG� GLIIHUHQFLDWHV� IURP� SUHYLRXV�

UHODWLQJ� FRQFHSWV� DV� $SSHOODWLRQV� RI� 2ULJLQ�

�:72��������S������DQG�,QGLFDWLRQV�RI�6RXUFH��

«*HRJUDSKLFDO� LQGLFDWLRQV� DUH� >«@�

LQGLFDWLRQV� ZKLFK� LGHQWLI\� D� JRRG� DV�

RULJLQDWLQJ� LQ� WKH� WHUULWRU\� RI� D�0HPEHU��

RU� D� UHJLRQ� RU� ORFDOLW\� LQ� WKDW� WHUULWRU\��

ZKHUH�D�JLYHQ�TXDOLW\��UHSXWDWLRQ�RU�RWKHU�

FKDUDFWHULVWLF� RI� WKH� JRRG� LV� HVVHQWLDOO\�

DWWULEXWDEOH�WR�LWV�JHRJUDSKLFDO�RULJLQ��

This� concept� is� Àexible� enough� and� has�
RYHUFRPH� WKH�OLPLWDWLRQV�VHW�RXW�E\�SUHYLRXV�

LQWHUQDWLRQDO� FRQYHQWLRQV� DQG� RSHQHG�

JUHDWHU� RSSRUWXQLWLHV� IRU� WKH� SURWHFWLRQ� RI�

JHRJUDSKLFDO�LQGLFDWLRQV��7KLV�LV�EDVHG�RQ�WKH�

WZR�IROORZLQJ�SRLQWV���

)LUVW�� VLJQV� SURWHFWHG� DV� JHRJUDSKLFDO�

LQGLFDWLRQV� DUH� EURDGHU� WKDQ� DSSHOODWLRQV� RI�

RULJLQ��:KLOH�DSSHOODWLRQV�RI�RULJLQ�DUH�PHUHO\�

GLUHFW� QDPHV� LQGLFDWLQJ� JHRJUDSKLFDO� SODFHV��

JHRJUDSKLFDO�LQGLFDWLRQV�PD\�EH�LQGLUHFW�QDPH�

RU� LQGLUHFW� VLJQV�� VXFK� DV� LPDJHV�� V\PEROV��

7KHUH� LV� QR� UHTXLUHPHQW� IRU� LQGLFDWLRQ� DV� D�

JHRJUDSKLFDO� QDPH��� VR�D�QDPH�RI�D�FRXQWU\�

(Columbia,�Thai’s),� a� territory�or� just� a�city,�
D�UHJLRQ��%RUGHDX[��)UDQFH���6DUDZDN�3HSSHU�

�0DODLVLD��� HYHQ� WKH� QDPH� RI� D� PRXQWDLQ�

�0DX�6RQ�ZLQHV��9LHWQDP���D�YDOOH\��DQ�LVODQG�

(Phu�Quoc�¿sh�sauce�(Vietnam)�or�any�place�
WKDW�FDQ�EHFRPH�JHRJUDSKLFDO�LQGLFDWLRQV��,Q�

DGGLWLRQ�� WKH�75,3V� DJUHHPHQW� DOORZV� RQH�

QDPH� ZKLFK� LV� QRW� D� JHRJUDSKLFDO� QDPH�

WR� EH� XVHG� IRU� JHRJUDSKLFDO� LQGLFDWLRQV�

(Darjeling� (India)� or� Chaiya� salted� eggs�
�7KDLODQG���� 7KH� 75,3V� DJUHHPHQW� GR� QRW�

H[FOXGH� LFRQLF� V\PEROV� RU� LPDJHV� KDYLQJ� D�

FRQQHFWLRQ�ZLWK�FHUWDLQ�ORFDWLRQV��DV�WKH�(LIIHO�

7RZHU� IRU� JRRGV� SURGXFHG� LQ� )UDQFH�� 7ZLQ�

WRZHUV�IRU�0DODLVLD�JRRGV��ZKLFK�FDQ�EH�XVHG�

WR� LQGLFDWH� JRRGV� RULJLQ�� ,Q� VRPH� FDVHV�� WKH�

LPDJH�RI�DQ�LQGLYLGXDO�FDQ�DOVR�KHOS�DVVRFLDWH�

SURGXFW�RULJLQV��)RU�H[DPSOH��WKH�LPDJH�RI�WKH�

Cuban�leader�Che�Guevara�is�commonly�used�
for� cigarette�products�originating� from�Cuba�
�/H�7KL�7KX�+D���������

6XFK� UHDOO\�ZHOO�NQRZQ� LPDJHV�DQG�V\PEROV�

KHOS� FRQVXPHUV� DVVRFLDWH� TXLFNO\� ZLWK� D�

FHUWDLQ� JHRJUDSKLFDO� DUHD�� +RZHYHU�� LPDJH�

LQIRUPDWLRQ� PD\� DOVR� FDXVHV� FRQVXPHUV� WR�

DVVRFLDWH� GLIIHUHQWO\�� )RU� LQVWDQFH�� LV� WKH�

7ZLQ�7RZHU�LPDJH�WKH�V\PERO�RI�.XDODPSXU�

RU�RI�0DODLVLD� LQ�JHQHUDO"�7KXV�� LPDJH�VLJQV�

VKRXOG�RQO\�EH�WKH�LQIRUPDWLRQ�DFFRPSDQ\LQJ�

JHRJUDSKLFDO�QDPHV��KHOS� LPSURYH�SURWHFWLRQ�

DELOLW\�DV�ZHOO�DV�EHWWHU�LPSOHPHQW�WKH�IXQFWLRQ�

��� The�term�“appellation�of�origin”�is�quoted�in�the�Madrid�Agreement�1891,�and�then�de¿ned�in�the�Lisbon�Arrangement�1958.�
$FFRUGLQJ�WR�WKH�ODWWHU��DQ�$SSHOODWLRQ�RI�RULJLQ�LV�WKH�JHRJUDSKLFDO�QDPH�RI�D�FRXQWU\��D�UHJLRQ�RU�D�WHUULWRULHV�DQG�LV�XVHG�WR�

LQGLFDWH�D�SURGXFW�ZKLFK�RULJLQDWHV�IURP�LW�DQG�WKH�TXDOLW\�DQG�FKDUDFWHULVWLFV�RI�ZKLFK�DUH�H[FOXVLYHO\�RU�PDLQO\�GXH�WR�WKH�

JHRJUDSKLFDO�HQYLURQPHQW��LQFOXGLQJ�WKH�QDWXUDO�DQG�KXPDQ�IDFWRUV�
�� The�term�“indication�of�source”�is�used�in�Paris�Convention�1883�and�Madrid�Agreement�1891�but�there�is�no�de¿nition�in�
those�two�treaties.�Article�1(1)�of�the�Madrid�Agreement�contains�language�which�clari¿es�what�is�meant�by�the�term.��The�
LQGLFDWLRQ�RI�VRXUFH�UHODWHV�WR�WKH�JHRJUDSKLFDO�RULJLQ�RI�D�SURGXFW�DQG�QRW�WR�DQRWKHU�NLQG�RI�RULJLQ��IRU�H[DPSOH��DQ�HQWHU�

prise�that�manufactures�the�product.��This�de¿nition�does�not�imply�any�special�quality�or�characteristics�of�the�product�on�
ZKLFK�DQ�LQGLFDWLRQ�RI�VRXUFH�LV�XVHG��

�� 75,3V��DUW������
�� 5DQJQHNDU��'ZLMHQ��������v*HRJUDSKLTXH�,QGLFDWLRQV�y�$�5HYLHZRI�3URSRVDOV�DW�WKH�75,3V�&RXQFLO��([WHQGLQJ�$UWLFOH����
WR�3URGXFWV�RWKHU�WKDQ�:LQHV�DQG�6SLULWVw��&RPSOHWH�GRFXPHQW�DYDLODEOH�RQ���hƩp://www.ictsd.org/iprsonline/unctadictsd/
docs/rangnekar_may2003_Įnal.pdf�S����

�� Latha�R.�Nair�&�Rajendra�Kumar�(2005)�“Geographical�Indications:�a�search�for�identity”,�2005,�LexisNexis�Butterworths,�
S��
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RI�JHRJUDSKLFDO�LQGLFDWLRQV��7KH�XVH�RI�PHUHO\�

LPDJH� DQG� V\PERO� VLJQV� LQ� VRPH� FDVHV� ZLOO�

FDXVH� FRQIXVLRQ� IRU� FRQVXPHUV� �/H�7KL� 7KX�

+D���������

Second,� this� de¿nition� clearly� excludes�
LQGLFDWLRQV�RI�VRXUFH�ZKLFK�GR�QRW�LQGLFDWH�DQ\�

TXDOLW\��UHSXWDWLRQ�RU�RWKHU�FKDUDFWHULVWLF�RI�WKH�

product�but�just�the�geographical�origin�of�such�
SURGXFW��7KLV�UHTXLUHPHQW�IRU�WKH�OLQN�EHWZHHQ�

SURGXFW�TXDOLW\�DQG�WKH�JHRJUDSKLFDO�RULJLQ�IRU�

JHRJUDSKLFDO�LQGLFDWLRQV�LV�OLJKWHU�WKDQ�WKH�RQH�

UHTXHVWHG�IRU�DSSHOODWLRQ�RI�RULJLQ��5HSXWDWLRQ�

is�an�additional�element�of�the�two�quali¿ers:�
TXDOLW\� DQG� VSHFLDO� FKDUDFWHULVWLF�� KRZHYHU��

LQGLFDWLRQV� KDYLQJ� RQH� DPRQJ� WKH� WKUHH�

DERYH�IDFWRUV�FDQ�EH�FRQVLGHUHG�JHRJUDSKLFDO�

LQGLFDWLRQV�� ,I� JRRGV� KDYLQJ� UHSXWDWLRQ� EXW�

no� speci¿c� quality� brought� by� geographical�
RULJLQ� DUH� QRW� SURWHFWHG� E\� DQ� DSSHOODWLRQ� RI�

RULJLQ��WKH\�FDQ�EH�SURWHFWHG�E\�D�JHRJUDSKLFDO�

LQGLFDWLRQ��7KH�VWULFW�UHJXODWLRQV�RQ�DSSHOODWLRQV�

RI� RULJLQ� XQGHU� WKH�/LVERQ� DJUHHPHQW� GR� QRW�

DSSO\� WR� QRQ�DJULFXOWXUDO� SURGXFWV�� WKHUHIRUH��

UHJXODWLRQV�RQ�JHRJUDSKLFDO� LQGLFDWLRQV�XQGHU�

WKH�75,3V� DJUHHPHQW� RSHQV� RSSRUWXQLWLHV� IRU�

ORFDO� LQLWLDWLYHV� OLNH� IRU� KDQGLFUDIW� JRRGV� RU�

industrial� goods� (Rangnekar,� Dwijen,� 2003).�
7KHUHIRUH�� JHRJUDSKLFDO� LQGLFDWLRQV� FDQ� EH�

XVHG�IRU�JRRGV�WKH�UHSXWDWLRQ�RI�ZKLFK�LV�EDVHG�

RQ��1RQ�+XH�KDW��9LHWQDP��RU�$UDQ\LN�NQLYHV��

Chantaburi� sapphire,� Sukhotai� gold� (Thai�
/DQ����

�����6FRSH�RI�SURWHFWLRQ�

7KH� 75,3V� $JUHHPHQW� GRHV� QRW� SURYLGH� IRU�

any� speci¿c� regulation� on� the� method� for�
JHRJUDSKLFDO� LQGLFDWLRQV� SURWHFWLRQ�� 7KUHH�

OHJDO� V\VWHPV� LQ� WKUHH�JURXSV�RI�FRXQWULHV�DUH�

recorded�with� regards� to� this�matters.�Certain�

FRXQWULHV� LQ� WKH� (XURSHDQ� 8QLRQ�ZKLFK� KDYH�

D� ORQJ� WUDGLWLRQ� RI� JHRJUDSKLFDO� LQGLFDWLRQV�

SURWHFWLRQ� �6SDLQ�� )UDQFH�� ,WDO\� DQG� 3RUWXJDO��

RIWHQ� KDYH� WKHLU� RZQ� ODZ� RQ� JHRJUDSKLFDO�

LQGLFDWLRQV� SURWHFWLRQ� �FDOOHG� VXL� JHQHULV���

Countries� such� as� the� United� States,� Canada,�
New�Zealand�protect� geographical� indications�
WKURXJK� DQ� H[LVWLQJ� V\VWHP� RI� FROOHFWLYH�

trademarks� and� certi¿cation� trademarks.� In�
DGGLWLRQ�� JHRJUDSKLFDO� LQGLFDWLRQV� DUH� DOVR�

SURWHFWHG�XQGHU�EXVLQHVV� ODZ�DQG�FRPSHWLWLRQ�

ODZ���

7KH� QHZ� VWHS� RI� JHRJUDSKLFDO� LQGLFDWLRQ�

SURWHFWLRQ�XQGHU� WKH�75,3V�DJUHHPHQW� LV� WKH�

GLIIHUHQFH� OHYHO� RI� SURWHFWLRQ�� WKH� PLQLPXP�

VWDQGDUG� IRU�JHRJUDSKLFDO� LQGLFDWLRQV� UHODWHG�

WR�DOO�SURGXFWV��$UWLFOH���������D�KLJKHU�OHYHO�

RI�SURWHFWLRQ�IRU�ZLQHV�DQG�VSLULWV��$UWLFOH����

����DQG�DQ�H[WUD�DGGLWLRQDO�SURWHFWLRQ�RQO\�IRU�

ZLQHV���$UWLFOH�������

-�Minimum�standard�for�all�GIs
75,3V� DJUHHPHQW� � UHTXLUHV� :72� 0HPEHUV�

WR� SURYLGH� OHJDO� PHDQV� IRU� WKH� SUHYHQWLRQ�

RI� ³WKH� XVH�RI� DQ\�PHDQV� LQ� WKH� GHVLJQDWLRQ�

RU� SUHVHQWDWLRQ� RI� D� JRRG� WKDW� LQGLFDWHV� RU�

VXJJHVWV�WKDW�WKH�JRRG�LQ�TXHVWLRQ�RULJLQDWHV�LQ�

D�JHRJUDSKLFDO�DUHD�RWKHU�WKDQ�WKH�WUXH�SODFH�RI�

RULJLQ�LQ�D�PDQQHU�ZKLFK�PLVOHDGV�WKH�SXEOLF�

DV�WR�WKH�JHRJUDSKLFDO�RULJLQ�RI�WKH�JRRG´�DQG�

³DQ\� XVH� ZKLFK� FRQVWLWXWHV� DQ� DFW� RI� XQIDLU�

FRPSHWLWLRQ´�XQGHU�$UWLFOH���ELV�RI�WKH�3DULV�

Convention.�This� general� protection� aims� at�
WKH�SUHYHQWLRQ�RI�PLVOHDGLQJ� LQGLFDWLRQV�DQG�

XQIDLU� FRPSHWLWLRQ� LQYROYLQJ� WKH� UHJLVWUDWLRQ�

RI�D�JHRJUDSKLFDO�LQGLFDWLRQ��7KH�OHJDO�PHDQV�

IRU� REWDLQLQJ� GHIHQVLYH� SURWHFWLRQ� ZRXOG�

PDLQO\� EH� WKURXJK� XQIDLU� FRPSHWLWLRQ� ODZV��

FRPPRQ� ODZ� UXOHV� RQ� SDVVLQJ� RII� RU� FDVH�

�� Quoted�by�Latha�R.�Nair�&�Rajendra�Kumar�op.cit.,�p99�and�O’Connor,�O’Connor�(2004),�op.cit,�p21.
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ODZ��6LVXOH�)��0XVXQJX���������$FFRUGLQJ�WR�

*RSDODNULVKQDQ�� � HW� DO� �������� WKLV� DSSURDFK�

KDV� GHYHORSHG� KLVWRULFDOO\�� VWDUWLQJ� RXW� IURP�

WKH�OLPLWHG�SURKLELWLRQ�WR�XVH�IDOVH�LQGLFDWLRQV�

RI�VRXUFH�RQO\�LQ�FDVHV�ZKHUH�WKH\�ZHUH�XVHG�

WRJHWKHU� ZLWK� IDOVH� WUDGH� QDPHV� LQ� WKH� 3DULV�

Convention,� evolving� to�a� prohibition�of� the�
XVH�RI�IDOVH�DQG�GHFHSWLYH�LQGLFDWLRQV�RI�VRXUFH�

LQ� WKH� 0DGULG�$JUHHPHQW� RQ� ,QGLFDWLRQV� RI�

6RXUFH�DQG�WR�D�JHQHUDO�SURKLELWLRQ�RI�WKH�XVH�

RI� JHRJUDSKLFDO� LQGLFDWLRQ�ZKLFK� FRQVWLWXWHV�

DQ�DFW�RI�XQIDLU�FRPSHWLWLRQ�ZLWKLQ�WKH�PHDQLQJ�

of�Article�10bis�of�the�Paris�Convention.��
+LJKHU�OHYHO�RI�SURWHFWLRQ�IRU�ZLQHV�DQG�VSLULWV

$UWLFOH� ��� RI� WKH�75,3V�$JUHHPHQW� UHTXLUHV�

:72� 0HPEHUV� WR� SURYLGH� OHJDO� PHDQV�

IRU� ³LQWHUHVWHG� SDUWLHV� WR� SUHYHQW� XVH� RI� D�

JHRJUDSKLFDO�LQGLFDWLRQ�LGHQWLI\LQJ�ZLQHV�IRU�

ZLQHV� QRW� RULJLQDWLQJ� LQ� WKH� SODFH� LQGLFDWHG�

E\�WKH�JHRJUDSKLFDO�LQGLFDWLRQ�LQ�TXHVWLRQ�RU�

LGHQWLI\LQJ� VSLULWV� IRU� VSLULWV� QRW� RULJLQDWLQJ�

LQ� WKH� SODFH� LQGLFDWHG� E\� WKH� JHRJUDSKLFDO�

LQGLFDWLRQ� LQ� TXHVWLRQ�� HYHQ� ZKHUH� WKH� WUXH�

RULJLQ�RI�JRRGV�LV�LQGLFDWHG�RU�WKH�JHRJUDSKLFDO�

LQGLFDWLRQ�LV�XVHG�LQ�WUDQVODWLRQ�RU�DFFRPSDQLHG�

E\�H[SUHVVLRQV�VXFK�DV�³NLQG´��³W\SH´��³VW\OH´��

³LPLWDWLRQ´�RU�WKH�OLNH�´�7KH�PDLQ�GLIIHUHQFH�

EHWZHHQ� WKH� WZR� OHYHO� RI� SURWHFWLRQ� UHPDLQ�

DW� QRWLRQ� RI� µPLVOHDGLQJ� WKH� SXEOLF¶�� 7KH�

UHPRYDO�RI�WKH�UHTXLUHPHQW�RI�PLVOHDGLQJ�WKH�

SXEOLF�PHDQV� WKDW�*,V�RZQHUV� IRU�ZLQHV�DQG�

VSLULWV�DUH�HQWLWOHG�WR�SURWHFWLRQ�HYHQ�ZKHQ�XVH�

RI� WKH�JHRJUDSKLFDO�QDPH�ZRXOG�QRW�PLVOHDG�

WKH� SXEOLF� RU� FRQVWLWXWH� DQ� DFW� RI� XQIDLU�

FRPSHWLWLRQ��DQG�HYHQ�LQ�FDVHV�ZKHUH�WKH�WUXH�

RULJLQ�RI�WKH�SURGXFW�LV�LQGLFDWHG���

,Q� WKH� FRQWURYHUVDU\� GHEDWH� EHWZHHQ�:72¶V�

PHPEHUV�RQ�WKH�GLIIHUHQW�OHYHO�RI��SURWHFWLRQ�

EHWZHHQ� JHRJUDSKLFDO� LQGLFDWLRQV� IRU� ZLQHV�

DQG� VSLULWV� DQG� WKRVH� IRU� RWKHU� SURGXFWV�� ,W�

is� interesting� that� the� TRIPS� de¿nition� of�
JHRJUDSKLFDO�LQGLFDWLRQV�GRHV�QRW�GLVWLQJXLVK�

EHWZHHQ� SURGXFWV� DQG�� WKHUHIRUH�� FRQVWLWXWHV�

ERWK�D�SUHPLVH�DQG�D�SUHFHGHQW�RI�KDUPRQLRXV��

EDODQFHG� SURWHFWLRQ� RI� DOO� JHRJUDSKLFDO�

LQGLFDWLRQV�RQ�DOO�SURGXFWV�DOLNH��)RU�$6($1�

FRXQWULHV��DOPRVW�DUH�QRQ�ZLQH�SURGXFLQJ��VR�

WKH\�DUH�LQ�IDYRXU�RI�H[WHQGLQJ�SURWHFWLRQ� LQ�

OLQH�ZLWK�$UWLFOH�������WR�SURGXFWV�RWKHU�WKDQ�

ZLQHV�DQG�VSLULWV���

-��Extra-additional�protection�only�for�wines
Article�23�provides�a�mandate�for�the�Council�
IRU� 75,36� WR� XQGHUWDNH� QHJRWLDWLRQV� RQ� WKH�

HVWDEOLVKPHQW� RI� D� PXOWLODWHUDO� V\VWHP� RI�

noti¿cation� and� registration� of� geographical�
LQGLFDWLRQV�IRU�ZLQHV�HOLJLEOH�IRU�SURWHFWLRQ�LQ�

WKH�0HPEHUV�SDUWLFLSDWLQJ�LQ�WKH�V\VWHP��

,Q� ����� GXULQJ� WKH� 'RKD� 5RXQG� RI� 75,36�

QHJRWLDWLRQV�� WKH� :72� 0HPEHU� 6WDWHV�

FRPPLWWHG� WR� UHDFK� DQ� DJUHHPHQW� RQ� WKH�

FUHDWLRQ� RI� WKH� 0XOWLODWHUDO� 5HJLVWHU� E\� WKH�

5th� Ministerial� Conference� to� take� place� in�
Cancun�in�September�of�2003.��While�the�Doha�
0LQLVWHULDO� 'HFODUDWLRQ� H[SOLFLWO\� ODXQFKHV�

QHJRWLDWLRQV� RQ� HVWDEOLVKLQJ� D� PXOWLODWHUDO�

system�of�noti¿cation�and�registration�of�GIs�
IRU� ZLQHV� DQG� VSLULWV�� :72� 0HPEHUV� DUH�

VWLOO� GHEDWLQJ� ZKHWKHU� QHJRWLDWLRQV� DUH� DOVR�

PDQGDWHG� IRU� WKH�H[WHQVLRQ�RI� WKH�SURWHFWLRQ�

RI�*,V�IRU�SURGXFWV�RWKHU�WKDQ�ZLQHV�RU�VSLULWV�

Thus,�the�WTO�meeting�in�Cancun�came�and�
ZHQW�ZLWKRXW�DQ\�DJUHHPHQW�RQ�D�0XOWLODWHUDO�

5HJLVWHU��6LQFH�'RKD��WKHUH�KDV�EHHQ�DEVROXWH�

JULGORFN�RQ�WKLV�LVVXH��ODUJHO\�WKH�UHVXOW�RI�WKH�

vastly�divergent�positions�taken�by�the�EC�and�
86���

�� WT/GC/W/546�and�TN/C/W/25.
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1.3.�Homonyms�and�Generic�Names
��+RPRQ\PV

+RPRQ\PV� DUH� WKH� JHRJUDSKLFDO� QDPHV�

LGHQWLFDO�LQ�UHVSHFW�RI�VSHOOLQJ�RU�SURQXQFLDWLRQ�

EXW� GHVLJQDWH� GLIIHUHQW� JHRJUDSKLFDO� DUHDV��

ZLWKLQ� D� FRXQWU\� RU� LQ� GLIIHUHQW� FRXQWULHV��

$UWLFOH������UHTXLUHV�(DFK�0HPEHU�GHWHUPLQH�

WKH� SUDFWLFDO� FRQGLWLRQV� XQGHU� ZKLFK� WKH�

KRPRQ\PRXV�LQGLFDWLRQV�ZLOO�EH�GLIIHUHQWLDWHG�

IURP�HDFK�RWKHU��WDNLQJ�LQWR�DFFRXQW�WKH�QHHG�

WR�HQVXUH�HTXLWDEOH�WUHDWPHQW�RI�WKH�SURGXFHUV�

FRQFHUQHG�DQG�WKDW�FRQVXPHUV�DUH�QRW�PLVOHG��

2QH� SURPLQHQW� H[DPSOH�� ZKLFK� ZDV� PXFK�

UHIHUUHG�WR�LQ�WKH�QHJRWLDWLRQ�RI�WKLV�SURYLVLRQ��

is�“Rioja”,�a�name�identifying�wines�coming�
IURP� LPSRUWDQW� ZLQH� SURGXFLQJ� UHJLRQV� LQ�

ERWK� 6SDLQ� DQG� $UJHQWLQD�� ,Q� WKLV� NLQG� RI�

VLWXDWLRQ��$UWLFOH������SURYLGHV�IRU�FRH[LVWHQFH�

RI�WKH�KRPRQ\PRXV�JHRJUDSKLFDO�LQGLFDWLRQV��

subject� to� Article� 22.4� (i.e.,� provided� there�
LV� QR� IDOVH� UHSUHVHQWDWLRQ� WR� WKH� SXEOLF� WKDW�

a�wine� from�a�place�identi¿ed�by�one�of� the�
JHRJUDSKLFDO� LQGLFDWLRQV� FRPHV� IURP� WKH�

place� identi¿ed� by� the� other� geographical�
LQGLFDWLRQ���,Q�SURYLGLQJ�IRU�VXFK�FRH[LVWHQFH�

HDFK� 0HPEHU� LV� UHTXLUHG� WR� GHWHUPLQH� WKH�

SUDFWLFDO� FRQGLWLRQV� WR� GLIIHUHQWLDWH� WKH�

JHRJUDSKLFDO� LQGLFDWLRQV� IURP� HDFK� RWKHU��

H�J��E\�ZD\�RI�ODEHOLQJ�RU�WKH� UHSUHVHQWDWLRQ�

RI� D� PDS� VKRZLQJ� WKH� FRXQWU\� ZKHUH� WKH�

UHJLRQ�LV��'LIIHUHQWLDWLRQ�VKRXOG�EH�GRQH�LQ�D�

PDQQHU�WKDW�HQVXUHV�HTXLWDEOH�WUHDWPHQW�RI�WKH�

SURGXFHUV� FRQFHUQHG�DQG� WKDW�FRQVXPHUV�DUH�

QRW�PLVOHG�

��*HQHULF�QDPHV�

7KH� SURYLVLRQ� LQ� $UWLFOH� ����� RI� 75,36�

SURYLGHV� DQ� H[FHSWLRQ� WR� REOLJDWLRQ� RI�

SURWHFWLQJ�JHRJUDSKLFDO�LQGLFDWLRQV�IRU�:72�

0HPEHUV� LI� WKDW�LQGLFDWLRQ� LV�³LGHQWLFDO�ZLWK�

WKH� WHUP� FXVWRPDU\� LQ� FRPPRQ� ODQJXDJH�

DV� WKH� FRPPRQ� QDPH´� IRU� WKH� JRRGV� RU�

VHUYLFHV� LQ� TXHVWLRQ� LQ� WKDW� 0HPEHU�� L�H��

KDV� EHFRPH� WKH� JHQHULF� WHUP� IRU� GHVFULELQJ�

WKH� JRRGV� RU� VHUYLFHV� LQ� WKH� ORFDO� ODQJXDJH��

7KH� WUDQVIRUPDWLRQ� RI� D� *,� LQWR� D� JHQHULF�

WHUP�PD\�RFFXU� LQ�GLIIHUHQW�FRXQWULHV�DQG�DW�

GLIIHUHQW�WLPHV��7KLV�OHDGV�WR�VLWXDWLRQV�ZKHUH�

a�speci¿c�indication�is�considered�to�constitute�
D� *,� LQ� VRPH� FRXQWULHV� �ZKHUHDV� WKH� VDPH�

LQGLFDWLRQ�PD\�EH�UHJDUGHG�DV�D�JHQHULF�WHUP�

LQ� RWKHU� FRXQWULHV�� *HQHULF� QDPH� QRWLRQ� GR�

KDYH� DQ� LQWHUQDWLRQDOO\� DJUHHG� LQWHUSUHWDWLRQ�

LQ� GRPHVWLF� ODZ� EXW� WKH� LQWHUSUHWDWLRQV� LV�

different�in�Member�jurisdictions.�Champagne�
LV� SURWHFWHG� DV� *,V� LQ� 7KDLODQG�� 0DOD\VLD��

,QGRQHVLD� DQG� 0\DQPDU�� :KLOH� 9LHWQDP�

has� recognized� Champagne� as� Gis� only� in�
9LHWQDP�(8� )7$� ������ 7KH� TXHVWLRQ� RI�

JHQHULF�*,V�LV�DGGUHVVHG�LQ�%7$�DQG�FRXQWULHV�

XVXDOO\�XQGHUWDNH�WR�SKDVH�RXW�WKH�JHQHULF�XVH�

RI�*,�RI�WKH�RWKHU�FRXQWULHV�LQ�UHWXUQ�IRU�WUDGH�

DGYDQWDJHV�RIIHUHG�E\�WKDW�FRXQWU\��

1.4.�GIs�and�Trademark
7KXV� WKH� 75,36� REOLJDWLRQ� RQ� *,V� LV� RQO\�

WR� SURYLGH� DQ� HIIHFWLYH� PHDQV� IRU� WKH�

SURWHFWLRQ� RI� *,V�� 0HPEHUV� KDYH� HQRXJK�

Àexibility� to� design� a� system� of� protection�
in�line�with�TRIPS,�this�leads�to�a�conÀict�of�
ULJKWV� EHWZHHQ� JHRJUDSKLFDO� LQGLFDWLRQV� DQG�

WUDGHPDUNV�SURWHFWLRQV��7KH�75,3V�$JUHHPHQW�

SURYLGHV�D�IUDPHZRUN�IRU�WKH�UHVROXWLRQ�RI�WKLV�

conÀict�in�Article�24.5.�Because�geographical�
indications� and� trademarks� are� two� subjects�
RI� LQWHOOHFWXDO�SURSHUW\� ULJKWV� WKDW�VKRXOG� EH�

SURWHFWHG�HTXDOO\��7KHUHIRUH��$UWLFOH����FDQ�EH�

LQWHUSUHWHG�DV�DQ�H[FHSWLRQ�RI�ERWK�WUDGHPDUNV�

DQG� JHRJUDSKLFDO� LQGLFDWLRQV�� 7KLV� OHDGV� WR�

different� interpretations� in� local� jurisdictions�
DFFRUGLQJ� WR� WKHLU� UHVSHFWLYH� YLHZV� RQ� WKH�

PDWWHU��

)RU� FRXQWULHV� RI� WUDGHPDUN� V\VWHP� �8QLWHG�
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States,�Canada�or�Australia…),� the� principle�
³exclusive� rights� of� a� trademark� registered�
SUHYLRXVO\� LQ� D�JRRG� IDLWK´� LQ�DUWLFOH������ LV�

DSSOLHG�� VR�WKH�UHJLVWUDWLRQ�RI�D�JHRJUDSKLFDO�

LQGLFDWLRQ� LGHQWLFDO� RU� VLPLODU� WR� DQ� HDUOLHU�

UHJLVWHUHG�WUDGHPDUN�IRU�DQ�LGHQWLFDO�RU�VLPLODU�

product� will� be� rejected� to� avoid� confusion.�
,Q� WKLV�FDVH��WKH�SURWHFWLRQ�RI�D�JHRJUDSKLFDO�

QDPH� FDQ� EH� PDGH� E\� WKH� UHJLVWUDWLRQ� RI�

certi¿cation�marks,� provided� that� the� use� of�
WKLV�LQGLFDWLRQ�LV�IDLU�DQG�WKDW�VXFK�H[FHSWLRQV�

WDNH�LQWR�DFFRXQW�WKH�OHJLWLPDWH�LQWHUHVWV�RI�WKH�

WUDGHPDUN�RZQHU�DQG�RI�WKLUG�SDUWLHV��*UHYHUV�

)����������7KLV�LV�WKH�FDVH�RI�%LQK�7KXDQ�IRU�

dragon�and�PhuQuoc�for�¿shsauce�(Vietnam)���
The� European� Union� countries� con¿rm� that�
$UWLFOH� ����� RI� WKH� 75,3V� $JUHHPHQW� RQ�

WKH� H[FHSWLRQ� RI� JHRJUDSKLFDO� LQGLFDWLRQV�

SURWHFWLRQ� RYHU� WUDGHPDUNV� DOORZV� WKH�

FRH[LVWHQFH�RI�DQ�HDUO\�UHJLVWHUHG�WUDGHPDUN�DQG�

D�VLPLODU�RU�LGHQWLFDO�JHRJUDSKLFDO�LQGLFDWLRQ�

SURWHFWHG� ODWHU�� $� UHJLVWHUHG� WUDGHPDUN� FDQ�

RQO\�SUHYHQW�D�JHRJUDSKLFDO� LQGLFDWLRQ� WR� EH�

UHJLVWHUHG� ODWHU�LI� D�WUDGHPDUN�KDV�EHHQ�XVHG�

DQG� KDV� DFKLHYHG� D� FHUWDLQ� SUHVWLJH���� ,I� WKH�

WUDGHPDUN�KDV�QRW�DFTXLUHG�DQ\�UHSXWDWLRQ��WKH�

JHRJUDSKLFDO� LQGLFDWLRQ� LV� VWLOO� DFFHSWHG� IRU�

UHJLVWUDWLRQ��ZKLFK�OHDGV�WR�WKH�FRH[LVWHQFH�RI�

WUDGHPDUNV�DQG�JHRJUDSKLFDO�LQGLFDWLRQV��7KLV�

PHDQV� WKDW� D� SUH�UHJLVWHUHG� WUDGHPDUN� VWLOO�

ZLOO�EH�XVHG�EXW�LW�ORVHV�LWV�PRQRSRO\�ZKHQ�D�

JHRJUDSKLFDO�LQGLFDWLRQ�LGHQWLFDO�RU�VLPLODU�WR�

D�SURGXFW� WUDGHPDUN�LV�SURWHFWHG����7KXV�� WKH�

(XURSHDQ�8QLRQ� DSSOLHV� WKH� SULQFLSOH� RI� WKH�

FRH[LVWHQFH�RI�D�SUH�UHJLVWHUHG�WUDGHPDUN�DQG�

D�JHRJUDSKLFDO�LQGLFDWLRQ�VLPLODU�RU�LGHQWLFDO�

WR�WKH�WUDGHPDUN�SURWHFWHG�ODWHU��

7KLV� DERYH� GLVDJUHHPHQW� KDV� OHG� WKH� WZR�

3DUWLHV� WR� D� GLVSXWH� EHIRUH� WKH� :72�� 7KH�

GLVSXWH� ZDV� FRQVLGHUHG� IRU� PRUH� WKDQ� RQH�

\HDU� E\� WKH�:72� DQG� RQ� 0DUFK� ���� ������

WKH�:72� DFNQRZOHGJHG� WKDW� WKH�5HJXODWLRQ�

RI�WKH�(XURSHDQ�8QLRQ�GLG�QRW�LQIULQJH�:72�

SURYLVLRQV��.�Conclusion�No.�WT/DS174/R�of�
WKH�:72�VWLOO�GRHV�QRW�VROYH�WKH�GLVDJUHHPHQW�

EHWZHHQ� WZR� GLIIHUHQW� YLHZSRLQWV� RQ� WKLV�

UHODWLRQVKLS� IRUH� ERUQ� E\� WKH� 8QLWHG� 6WDWHV�

DQG�(XURSHDQ�8QLRQ��'HVSLWH� RI� WKH�:72¶V�

GHFLVLRQ�RQ�WKH�PDWWHU��HDFK�JURXS�RI�FRXQWULHV�

VWLOO�H[SODLQV�WKLV�H[FHSWLRQ�DFFRUGLQJ�WR�WKHLU�

RZQ�DUJXPHQW��

2.�Multilateral�noti¿cation�and�registration�
V\VWHP��DQ�ROG�GLVFXVVLRQV

The� ¿rst� international� IP� treaties,� the� Paris�
Convention� in� 1883,� Madrid� and� Lisbon�
$JUHHPHQW� ZDV� PDGH� FRQVLGHUDEOH� HIIRUWV� WR�

GHYHORS� WKH� PXOWLODWHUDO� IUDPHZRUN� IRU� WKH�

SURWHFWLRQ�RI�JHRJUDSKLFDO�LQGLFDWLRQV��WKH�UHVXOWV�

ZDV�KRZHYHU�PRGHVWH��7KH�75,3V�$JUHHPHQW�

has� brought� that� subject� back� to� the� attention�
RI�D�ODUJH�QXPEHU�RI�6WDWHV�LQ�'RKD�URXQGV������

5HFHQWO\�� WKH� DGRSWLRQ� RI� *HQHYH�$FW� RI� WKH�

/LVERQ� $JUHHPHQW� RQ� $2� DQG� *HRJUDSKLFDO�

,QGLFDWLRQV� LQ�0D\������HQODUJHV� WKH� LVVXH�RI�

HVWDEOLVKLQJ�LQWHUQDWLRQDO�UHJLVWUDWLRQ�V\VWHP�WR�

GIs�as�de¿ned�by�TRIPs�(2).�
2.1.�From�a�negociation�mandated�by�TRIPs�
7KH�HVWDEOLVKPHQW�RI�D�PXOWLODWHUDO�V\VWHP�RI�

noti¿cation� and� registration� of� geographical�
LQGLFDWLRQV�XQGHU�75,3V�$JUHHPHQW�EHJXQ�LQ�

������ZHUH�ODWHU�LQFOXGHG�LQ�WKH�'RKD�5RXQG�

�� �5HIHU�WR��KWWS���ZZZ�XVSWR�JRY�
��� )RU�LQVWDQFH��7DEDVFR��D�SURYLQFH�QDPH�LQ�0H[LFR�LV�UHJLVWHUHG�DV�WKH�WUDGHPDUN�RI��D�VDXFH�SURGXFW�
��� 5HJXODWLRQ�1R����������RI�WKH�(XURSHDQ�8QLRQ�±�$UWLFOH����
��� Decision�No�WT/DS/174/R,�available�at�the�following�link:�http://www.uspto.gov/web/of¿ces/dcom/olia/globalip/pdf/case_
VXPPDU\�SGI
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LQ� ������ GDWLQJ� EDFN� QHDUO\� ��� \HDUV� DQG�

KDYH�EHHQ�UHYLYHG�VLQFH�WKH�:72�0LQLVWHULDO�

Conference� in� December� 2013� as� “special�
sessions”� of� the� WTO� Council� on� TRIPS.�
7KLV� PDQGDWH� LV� FOHDUO\� JLYHQ� LQ�$UWLFOH� ���

����RI�WKH�75,36�$JUHHPHQW�DQG�LQ�WKH�'RKD�

'HFODUDWLRQ����

³:LWK� D� YLHZ� WR� FRPSOHWLQJ� WKH� ZRUN�

VWDUWHG� LQ� WKH� &RXQFLO� IRU� 7UDGH�5HODWHG�

$VSHFWV� RI� ,QWHOOHFWXDO� 3URSHUW\� 5LJKWV�

�&RXQFLO�IRU�75,36��RQ�WKH�LPSOHPHQWDWLRQ�

of� Article� 23.4,� we� agree� to� negotiate�
WKH� HVWDEOLVKPHQW� RI� D� PXOWLODWHUDO�

system� of� noti¿cation� and� registration� of�
JHRJUDSKLFDO� LQGLFDWLRQV� IRU� ZLQHV� DQG�

VSLULWV�E\�WKH�)LIWK�6HVVLRQ�RI�WKH�0LQLVWHULDO�

&RQIHUHQFH�´�

75,3V� DJUHHPHQW� SURYLGHV� WKDW�PDQGDWH� EXW�

GR�QRW�VHW�RXW�D�WLPHIUDPH�IRU�WKH�FRPSOHWLRQ�

RI� WKH� QHJRWLDWLRQV� DQG� LQGLFDWHV� WKDW�

SDUWLFLSDWLRQ�LQ�WKH�V\VWHP�PD\�EH�YROXQWDU\��

7KDW� OHDGV� WR� GLYHUJHQW� LQWHUSUHWDWLRQ� RI�

WKH� DERYH� SDUDJUDSKV� EHWZHHQ� FRXQWULHV��

6RPH�FRXQWULHV�DUH� RI� WKH�YLHZ� WKDW� WKHUH� LV�

QR� DJUHHPHQW� WR� QHJRWLDWH� RWKHU� RXWVWDQGLQJ�

LPSOHPHQWDWLRQ�LVVXHV����2WKHU�FRXQWULHV�WDNH�

WKH� SRVLWLRQ� WKDW� WKHUH� LV� D� FOHDU�PDQGDWH� WR�

QHJRWLDWH� WKH� LVVXH���� 7KH� �� � PDLQ� GLIIHUHQW�

proposals�put�forth�by�the�EC,�US�and�Hong�
.RQJ�IRFXVLQJ�WR�FODULI\�WKH�WZR�LVVXHV��

�� ,V� SURWHFWLRQ� WR� EH� JUDQWHG� EDVHG�

RQ� UHJLVWUDWLRQ� "� :KR� EHDUV� WKH� FRVW�

PDLQWDLQLQJ�WKH�PXOWLODWHUDO�UHJLVWHU"

�� ,I� D� PXOWLODWHUDO� UHJLVWHU� LV� HVWDEOLVKHG��

VKRXOG� LW� H[WHQG� WR� DOO� *,V� DQG� QRW� RQO\�

ZLQHV�DQG�VSLULW�"

The�EC�and�Hungary�proposals
$V�D�FRPSOHPHQWDU\�WR�$UWLFOH������RI�75,36��

the�EC�proposal���RQ�D�PXOWLODWHUDO�V\VWHP�RI�

noti¿cation� and� registration� of� geographical�
LQGLFDWLRQV�IRU�ZLQHV��VSLULWV�DQG�RWKHU�SURGXFWV�

DOORZV� :72�0HPEHU� WR� GHFLGH� ZKHWKHU� RU�

QRW�WR�SDUWLFLSDWH�LQ�WKH�UHJLVWHU��7KH�SURSRVDO�

DLPV� WR� SURYLGH� IXOO� SURWHFWLRQ� RI� UHJLVWHUHG�

*,V�IRU�ZLQHV�LQ�DOO�:72�0HPEHU�6WDWHV�DQG�

WR�HDVH�WKH�ZD\�UHJLRQDO�SURGXFHUV�RI�ZLQHV�WR�

HQIRUFH�WKHLU�ULJKWV�EDVHG�RQ�UHJLVWUDWLRQ�DQG�

SUHVXPSWLRQ�RI�ULJKWV��

Furthermore,�EC�proposal�elaborated�on� three�
EDVLF� JURXQGV� IRU� ZKLFK� SURWHFWLRQ� IRU� ZLQHV�

should� be� extended� to� other� products:� ¿rst,�
SUHYHQWLRQ� DJDLQVW� GLOXWLRQ� DQG� IUHH�ULGLQJ� RQ�

WKH�UHSXWDWLRQ�E\�RWKHUV��VHFRQG��HQKDQFHPHQW�RI�

HFRQRPLF�VWUXFWXUH�LQ�IDUPLQJ�FRPPXQLWLHV�DQG�

upgrading� quality,� thus� bene¿ting� developing�
QDWLRQV�� WKLUG�� JXDUDQWHHLQJ� ³SURGXFW� VDIHW\´�

DV�D�UHVXOW�RI�UDLVLQJ�LGHQWLW\�DQG�DZDUHQHVV�RI�

SURGXFHUV�RQ�WKHLU�SURGXFW�TXDOLW\��

1HYHUWKHOHVV�� WKH� PDLQ� GUDZEDFNV� RI� VXFK�

proposals� include� ¿rst,� non-participating�
PHPEHUV� ZRXOG� EH� ERXQG� E\� OHJDO�

FRQVHTXHQFH�DQG�VHFRQG��WKH�V\VWHP�UHTXLUHV�

KXJH�FRVWV�ZKLFK�DUH�OHIW�RQ�WKH�VKRXOGHUV�RI�

QRWLI\LQJ�FRXQWULHV��

US,�Canada,�Chile�and�Japan�proposals
8QGHU� 86� SURSRVDO�� 0HPEHUV� DUH� IUHH� WR�

����3DUDJUDSK����RI�WKH�'RKD�'HFODUDWLRQ�
��� See�Communication� from�Argentina� regarding�paragraphs�18�and�12�of� the�Draft�Ministerial�Declaration,�12�November�
������:7�0,1������:���VHH�KWWS���ZZZ�ZWR�RUJ�

��� See�Communication�from�Bulgaria,�Czech�Republic,�EU,�Hungary,�Liechtenstein,�Kenya,�Mauritius,�Nigeria,�Pakistan,�The�
6ORYDN�5HSXEOLF��6ORYHQLD��6UL�/DQND��6ZLW]HUODQG��7KDLODQG�DQG�7XUNH\�UHJDUGLQJ�SDUDJUDSKV����DQG����RI�WKH�'UDIW�0LQ�

LVWHULDO�'HFODUDWLRQ�����1RYHPEHU�������:7�0,1�����:����VHH�KWWS���ZZZ�ZWR�RUJ��
��� EC�proposal�was�under�review�in�June�2000�with�some�feedback�from�other�WTO�Members.�Based�on�EC�regime,�subse�
TXHQWO\��+XQJDU\�DOVR�VXEPLWWHG�D�SURSRVDO�RQ�RSSRVLWLRQ�SURFHGXUHV�LQ�WKH�UHJLVWUDWLRQ�V\VWHP�
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GHFLGH�RQ�SDUWLFLSDWLQJ� LQ� WKH� V\VWHP��HLWKHU��

,Q� SULQFLSOH�� QRQ�SDUWLFLSDWLQJ� 0HPEHUV�

DUH� HQFRXUDJHG� WR� JHW� LQYROYHG� LQ� GDWDEDVH�

FRQVXOWDWLRQ� SURFHVV� HYHQ� WKRXJK� VXFK�

FRQVXOWDWLRQ� ZRXOG� KDYH� QR� ELQGLQJ� OHJDO�

HIIHFW�� 7KH� V\VWHP� GRHV� QRW� HQJHQGHU�

¿nancial� burden� as� instead� of� governments,�
JHRJUDSKLFDO� LQGLFDWLRQ�RZQHUV� WDNH� OLDELOLW\�

WR�HQIRUFH�WKHLU�ULJKWV�

1RWZLWKVWDQGLQJ� LWV� FRQYHQLHQFH� IDFLOLWDWLRQ�

HVSHFLDOO\�IRU�GHYHORSLQJ�QDWLRQV��86�SURSRVDO�

KDV� GUDZQ� VRPH� VHYHUH� FRQGHPQDWLRQ���

)RU� RQH� WKLQJ�� WKH� V\VWHP� GRHV� QRW� FRQIHU�

*,� D� UHDVRQDEOH� SURWHFWLRQ� LQ� WKH� VHQVH�

WKDW� HYHQ� LQ� WKH� SUHVHQFH� RI� PDQGDWRU\�

GDWDEDVH� FRQVXOWDWLRQ�� WKH� LQFRUSRUDWLRQ� RI�

JHRJUDSKLFDO�LQGLFDWLRQV�LQ�WKH�GDWDEDVH�VKDOO�

QRW�DFFRUG� LW�ZLWK�DQ\� SUHVXPSWLRQ�RI� ULJKW��

For�another,�there�is�not�yet�a�clari¿cation�on�
KRZ� QDPHV� IDOOLQJ� RXWVLGH� HLWKHU� WKH� VFRSH�

RI�*,�SURWHFWLRQ�ODLG�GRZQ�LQ�$UWLFOH������RU�

exceptions�in�Article�24�would�be�¿ltered�out.��
6XFK�LQDGHTXDFLHV�ZRXOG�VRPHKRZ�OHVVHQ�WKH�

ef¿ciency�of�the�proposal.
2Q�D�GLIIHUHQW�VWDQGSRLQW��86�SURSRVDO�RSSRVHG�

WR�(8¶V� UHFRPPHQGDWLRQ�RQ�H[WHQVLRQ�RI�*,�

SURWHFWLRQ� WR� SURGXFWV� RWKHU� WKDQ� ZLQHV� DQG�

VSLULWV��,W�VXEPLWWHG�WKDW�PDQ\�QDPHV�RI�IRRG�

SURGXFWV� RULJLQDWLQJ� IURP� D� JHRJUDSKLFDO�

ORFDWLRQ�KDYH�DFWXDOO\�EHFRPH�JHQHULF��7KXV�

WKH� VR�FDOOHG� ³FODZ�EDFN´� RI� JHRJUDSKLFDO�

LQGLFDWLRQ� ZRXOG� FRQIHU� H[FOXVLYH� ULJKWV� WR�

ORFDO� SURGXFHUV� WR� XVH� VXFK� QDPHV�� ZKLFK�

ZRXOG� JR� DJDLQVW� IUHH� FRPSHWLWLRQ�� ,W� LV�

EXWWUHVVHG�E\�WKH�KLVWRULFDO�IDFW�WKDW�RYHU�WKH�

SDVW� FHQWXULHV�� (XURSHDQV� KDYH� HPLJUDWHG� WR�

$XVWUDOLD�DQG�WKH�86�DQG�SURGXFHG�DQG�XVHG�

WKH� WHUP� IRU� JRRGV�ZLWK�(XURSHDQ�RULJLQ� IRU�

VR�ORQJ�WKDW�WKRVH�QDPHV�KDYH�GHYHORSHG�LQWR�

JHQHULF� WHUPV��2Q� WKDW�EDVLV��(8�5HJXODWLRQ�

RQ�VXL�JHQHULV�SURWHFWLRQ�H[WHQGHG�WR�*,V�IRU�

DJULFXOWXUDO� SURGXFWV� DQG� IRRGVWXII�ZDV� DOVR�

FULWLFL]HG�� $GGLWLRQDOO\�� VXFK� H[WHQVLRQ� LQ�

scope�of�application�just�underpinned�EU�trade�
SURWHFWLRQLVP� FUHDWLQJ� D� EDUULHU� WR� HPHUJLQJ�

LQGXVWULHV�� 7KH� FRVW� LQFXUUHG� LQ� UH�ODEHOOLQJ�

DQG� UH�SDFNDJLQJ� ZRXOG� DOVR� EH� VXEVWDQWLDO�

ZKLOH�LW�LV�YHU\�OLNHO\�WKDW�FRQVXPHU�FRQIXVLRQ�

VWLOO� LQFUHDVHV�� /DVWO\�� WKH� VFRSH� H[WHQVLRQ�

ZRXOG�HYHQ�LJQLWH�PRUH�UDJLQJ�GHEDWHV�DPRQJ�

:72�0HPEHUV��

Hong�Kong�proposal
+RQJ�.RQJ�DOVR�VXEPLWWHG�D�SURSRVDO�ZKLFK�

combines�some�characteristics�of�both�EC�and�
86� SUHGHFHVVRUV�� $FFRUGLQJO\�� UHJLVWUDWLRQ�

DOORZV�SUHVXPSWLRQ�RI�ULJKW�EXW�SDUWLFLSDWLRQ�

LV�RQ�D�YROXQWDU\�EDVLV��+RQJ�.RQJ�SURSRVHG�

HVWDEOLVKLQJ� DQ� DGPLQLVWHULQJ� ERG\�ZKLFK� LV�

LQ� FKDUJH� RI� IRUPDOLW\� H[DPLQDWLRQ� DQG� LQ�

particular,�noti¿cation�and�registration�of�GIs�
RQ�:72� ZHEVLWH�� 7KRVH� 0HPEHUV� GHVLULQJ�

WR�SDUWLFLSDWH�LQ�WKH�V\VWHP�VKRXOG�QRWLI\�WKH�

DGPLQLVWHULQJ� ERG\� RI� LWV� GRPHVWLF� *,V� IRU�

ZLQHV� DQG� VSLULWV�� 7KH� SHULRG� RI� SURWHFWLRQ�

is�ten�years�but� it�can�be�renewed�subject� to�
SD\PHQW�RI�FHUWDLQ�DPRXQW�RI�IHH��

6XFK�D�K\EULG�V\VWHP�LQ�+RQJ�.RQJ�SURSRVDO�

PD\� FDVW� VRPH� GRXEW� RQ� WKH� PXOWLODWHUDO�

ef¿ciency� as� participation� in� the� system� is�
RSWLRQDO� IRU� 0HPEHUV�� (YHQ� VR�� FRPSDUHG�

with� EC� and� US� proposals,� Hong� Kong�
YHUVLRQ� GRHV� EDODQFH� WKH�H[WUHPHV� DQG� WKXV��

SURYLGHV� D� EHWWHU� FKDQFH� RI� WXUQLQJ� WKH� KDUG�

JRDO�LQWR�UHDOLW\�

����� 7R� DQ� LQWHUQDWLRQDO� UHJLVWUDWLRQ� V\VWHP�

under�the�Geneva�Act�of�the�Lisbon�Agreement�
/LVERQ� $JUHHPHQW� IRU� WKH� 3URWHFWLRQ� RI�

$SSHOODWLRQV�RI�2ULJLQ�DQG�WKHLU�,QWHUQDWLRQDO�

5HJLVWUDWLRQ�� VLJQHG� LQ������� RIIHUV�D�PHDQV�

RI� REWDLQLQJ� SURWHFWLRQ� IRU� DQ�DSSHOODWLRQ� RI�

RULJLQ� WKURXJK� D� VLQJOH� UHJLVWUDWLRQ� SURFHVV�
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�DGPLQLVWHUHG�E\� WKH�,QWHUQDWLRQDO�%XUHDX�RI�

:,32��� DQG� HQVXUHV� WKDW� LQ� DOO� FRQWUDFWLQJ�

6WDWHV�� DSSHOODWLRQV� RI� RULJLQ� UHFHLYH�

SURWHFWLRQ� ZKHQ� WKH\� DUH� SURWHFWHG� LQ� WKHLU�

Country�of�origin.�Because,� the� “appellation�
RI�RULJLQ´�FRQFHSW�GRHV�QRW�KDYH�D�FRXQWHUSDUW�

LQ� WKH� OHJLVODWLRQ� RI� PDQ\� FRXQWULHV�� WKH�

/LVERQ�$JUHHPHQW�KDG�IDLOHG�WR�DWWUDFW�PDQ\�

PHPEHUV��$V�RI�WRGD\��RQO\����HXURSHDQ�VWDWHV�

DUH�SDUW\�WR�WKH�DJUHHPHQW����

7DNLQJ� FRQVLGHUDWLRQ� RI� VKRUWFRPLQJV� RI�

/LVERQ�$JUHHPHQW�� *HQHYD�$FW�� DV� DGRSWHG�

LQ�0D\�������H[SDQGV� WKH�DSSOLFDWLRQ�RI� WKH�

V\VWHP�WR�JHRJUDSKLFDO�LQGLFDWLRQV�DV�ZHOO��,W�

DOVR� DOORZV� LQWHUJRYHUQPHQWDO� RUJDQL]DWLRQV�

(national� of¿ce� of� intellectual� property…)�
WR� DSSO\� IRU� LQWHUQDWLRQDO� UHJLVWUDWLRQ��

)XUWKHUPRUH�� WKH� VFRSH� RI� DSSOLFDWLRQ� RI�

*HQHYD� $FW� LV� RQ� WKH� *,V� DQG�$2V� IRU� DOO�

types�of�speciality�products,�not�just�con¿ned�
WR� ZLQHV�� VSLULWV�� DJULFXOWXUDO� SURGXFWV� DQG�

IRRGVWXIIV�� 6XFK� H[SDQVLRQ� LV� UHJDUGHG� DV� D�

75,36�SOXV�SURYLVLRQ��

De¿nition� of� AO� sets� higher� criteria� for�
recognition� than� those� for� GI� de¿ned� in�
75,36���� +RZHYHU�� IRU� ERWK� *,V� DQG� $2V��

*HQHYD�$FW� HODERUDWHV� WKDW� UHJLVWUDWLRQ� DQG�

UHFRJQLWLRQ�LQ�WKH�FRXQWU\�RI�RULJLQ�DUH�UHTXLUHG��

Also,�from�the�de¿nitions�of�GIs�and�AOs�laid�
GRZQ�LQ�$UWLFOH������LW�VHHPV�WKDW�*HQHYD�$FW�

DV� VKLIWHG� WKH� SHUFHSWLRQ� RQ� ³JHRJUDSKLFDO�

ORFDWLRQ´�LQ�TXHVWLRQ��$FFRUGLQJO\��DQ\�ZRUGV�

³FRQVLVWLQJ� RI� RU� FRQWDLQLQJ� WKH� QDPH� RI�

JHRJUDSKLFDO�DUHD��RU�DQRWKHU�GHQRPLQDWLRQ�

NQRZQ� DV� UHIHUULQJ� WR� VXFK� DUHD´�ZRXOG� EH�

eligible� for� being� de¿ned� as� geographical�
LQGLFDWLRQ��DSSHOODWLRQV�RI�RULJLQ��*,�$2��� ,W�

PHDQV� *,�$2� GRHV� QRW� QHFHVVDULO\� FRQWDLQ�

H[FOXVLYHO\� QDPH�RI�D�JHRJUDSKLFDO� DUHD� EXW�

VXFK�QDPH�FRXOG�DOVR�EH�XVHG�DORQJ�ZLWK�RWKHU�

ZRUGV��IRU�LQVWDQFH��³0DGH�LQ�5RTXHIRUW´�RU�

“Product� of� Bordeaux”).� The� Àexibility� is�
HYHQ�EXWWUHVVHG�LQ�WKH�VHQVH�WKDW�*,�$2�GRHV�

not�necessarily�designate�a�real�place�but�just�
D�QDPH�³NQRZQ�DV�UHIHUULQJ�WR´�VXFK�SODFH�

:LWK� UHVSHFW� WR� WKH� VFRSH� RI� SURWHFWLRQ� RI�

*,�$2��$UWLFOH� ����� RI� *HQHYD�$FW� DLPV� WR�

HVWDEOLVK�DQRWKHU� VWDQGDUG�PXFK� KLJKHU� WKDQ�

75,36�SURYLVLRQ�LQ�WKDW�DGGLWLRQDO�SURWHFWLRQ�

LV�QRZ�DSSOLHG�WR�DOO�SURGXFWV�EHDULQJ�*,�$2�

LQVWHDG�RI� OLPLWLQJ�RQO\� WR�ZLQHV�DQG�VSLULWV��

%XW� LQ� SULQFLSOH�� WKH� SDUWLFXODU� OHJDO� PHDQV�

IRU� SURYLGLQJ� VXFK� SURWHFWLRQ� DUH� SODFHG� DW�

��� They�are�mainly�Mediterranean�countries�of�the�European�Union�and� their�former�colonies,� former�Communist�states�of�
Eastern�Europe,�and�a�few�outliers�such�as�North�Korea,�Iran�and�Cuba

��� Article�2.1(i)�of�Geneva�Act�de¿nes�AO�is�“any�denomination�protected�in� the�Contracting�Party�of�Origin�consisting�of�
RU�FRQWDLQLQJ�WKH�QDPH�RI�D�JHRJUDSKLFDO�DUHD��RU�DQRWKHU�GHQRPLQDWLRQ�NQRZQ�DV�UHIHUULQJ�WR�VXFK�DUHD��ZKLFK�VHUYHV�WR�

GHVLJQDWH�D�JRRG�DV�RULJLQDWLQJ�LQ�WKDW�JHRJUDSKLFDO�DUHD��ZKHUH�WKH�TXDOLW\�RU�FKDUDFWHULVWLFV�RI�WKH�JRRG�DUH�GXH�H[FOXVLYHO\�

RU� HVVHQWLDOO\� WR� WKH� JHRJUDSKLFDO� HQYLURQPHQW�� LQFOXGLQJ� QDWXUDO� DQG� KXPDQ� IDFWRUV�� DQG�ZKLFK� KDV� JLYHQ� WKH� JRRG� LWV�

UHSXWDWLRQ´
��� $UWLFOH����VWLSXODWHV�WKDW�3DUWLHV�DUH�REOLJHG�WR�SURYLGH�WKH�OHJDO�PHDQV�WR�SUHYHQW���D��XVH�RI�WKH�$2�*,�LQ�UHVSHFW�RI�JRRGV�

RI�WKH�VDPH�NLQG�DV�WKRVH�WR�ZKLFK�WKH�$2�*,�DSSOLHV��QRW�RULJLQDWLQJ�LQ�WKH�JHRJUDSKLFDO�DUHD�RI�RULJLQ�RU�QRW�FRPSO\LQJ�

ZLWK�DQ\�RWKHU�DSSOLFDEOH�UHTXLUHPHQWV�IRU�XVLQJ�WKH�DSSHOODWLRQ�RI�RULJLQ�RU�WKH�JHRJUDSKLFDO�LQGLFDWLRQ���DQG���E���XVH�RI�WKH�

$2�*,�LQ�UHVSHFW�RI�JRRGV�WKDW�DUH�QRW�RI�WKH�VDPH�NLQG�DV�WKRVH�WR�ZKLFK�WKH�$2�*,�DSSOLHV�RU�VHUYLFHV��LI�VXFK�XVH�ZRXOG�

indicate�or�suggest�a�connection�between�those�goods�or�services�and�the�bene¿ciaries�of�the�appellation�of�origin�or�the�
JHRJUDSKLFDO�LQGLFDWLRQ��DQG�ZRXOG�EH�OLNHO\�WR�GDPDJH�WKHLU�LQWHUHVWV��RU��ZKHUH�DSSOLFDEOH��EHFDXVH�RI�WKH�UHSXWDWLRQ�RI�WKH�

appellation�of�origin�or�geographical�indication�in�the�Contracting�Party�concerned,�such�use�would�be�likely�to�impair�or�
GLOXWH�LQ�DQ�XQIDLU�PDQQHU��RU�WDNH�XQIDLU�DGYDQWDJH�RI��WKDW�UHSXWDWLRQ��DQG���F����DQ\�RWKHU�SUDFWLFH�OLDEOH�WR�PLVOHDG�FRQVXP�

HUV�DV�WR�WKH�WUXH�RULJLQ��SURYHQDQFH�RU�QDWXUH�RI�WKH�JRRGV��DQG���G���DQ\�RI�WKH�DERYH�XVHV�DPRXQWLQJ�WR�WKH�LPLWDWLRQ�RI�DQ�

$2�*,��HYHQ�LI�WKH�WUXH�RULJLQ�RI�WKH�JRRGV�LV�LQGLFDWHG��RU�LI�WKH�$2�*,�LV�XVHG�LQ�WUDQVODWHG�IRUP�RU�LV�DFFRPSDQLHG�E\�WHUPV�

VXFK�DV�³VW\OH´��³NLQG´��³W\SH´��³PDNH´��³LPLWDWLRQ´��³PHWKRG´��³DV�SURGXFHG�LQ´��³OLNH´��³VLPLODU´�RU�WKH�OLNH�
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HDFK� 0HPEHU¶V� GLVSRVDO�� 0RUH� FRQFUHWHO\��

$UWLFOH������RI�*HQHYD�$FW�HVWDEOLVKHV�FRQWHQW�

RI� SURWHFWLRQ� RI� UHJLVWHUHG� *,�$2� ZKLFK� LV�

EH\RQG�WKH�VFRSH�RI�FRUUHVSRQGLQJ�$UWLFOH������

RI�75,36�LQ�WKDW�$UWLFOH������SURKLELWV�WKH�XVH�

RI�*,�$2�QRW�RQO\�LQ�UHVSHFW�RI�VDPH�VLPLODU�

JRRGV�������D��EXW�DOVR�WKRVH�³QRW�RI�WKH�VDPH�

NLQG´���WKH�XQUHODWHG�JRRGV�������E��SURYLGHG�

WKDW� VXFK� XVH�RQ� WKH�XQUHODWHG�PHUFKDQGLVHV�

suggests�a�connection�with�the�bene¿ciaries�of�
WKH�*,�$2�RU� LV� OLNHO\�WR� LPSDLU�RU�GLOXWH�RU�

WDNH�XQIDLU�DGYDQWDJH�RI�WKDW�UHSXWDWLRQ��

)XUWKHUPRUH�� *HQHYD�$FW� KDV� H[SDQGHG� WKH�

DGGLWLRQDO�VSHFLDO�SURWHFWLRQ��ZKLFK�LV�JUDQWHG�

WR�*,V� IRU� RQO\� ZLQHV� DQG� VSLULWV� LQ�75,36��

WR�DOO� W\SHV�RI�JRRGV��$UWLFOH������RI�75,36�

speci¿es� that� Member� States� shall� prohibit�
WKH� XVH� RI� *,V� LGHQWLI\LQJ� ZLQHV� DQG� VSLULWV�

QRW� RULJLQDWLQJ� IURP� SODFH� LQGLFDWHG� E\� WKH�

*,� LQ�TXHVWLRQ� HYHQ� LI� WKH� WUXH� RULJLQ�RI� WKH�

JRRGV�LV�LQGLFDWHG�RU�WKH�*,V�DUH�WUDQVODWHG�RU�

DFFRPSDQLHG�ZLWK�H[SUHVVLRQV�µNLQG¶��µW\SHV¶��

µVW\OH¶�� µLPLWDWLRQ¶�RU�WKH�OLNH��7KH�VDPH� UXOH�

LV� ODLG� GRZQ� LQ�$UWLFOH� ����� RI� *HQHYD�$FW�

EXW�WKH�VFRSH�FRYHUV�WKH�*,V�LGHQWLI\LQJ�DQ\�

JRRGV��QRW�OLPLWHG�WR�ZLQHV�DQG�VSLULWV��$OVR��

*HQHYD�$FW�KDV�DGGHG�WR�WKH�QRQ�H[KDXVWLYH�

list�of�expressions�a�number�of�speci¿c�terms�
µPHWKRG¶�DQG�µDV�SURGXFHG�LQ¶��5HJDUGLQJ�WKLV�

SURYLVLRQ�� WKH� $JUHHG� 6WDWHPHQW�� KRZHYHU��

SURYLGHV� WKDW� ZKHUH� VRPH� HOHPHQWV� RI� WKH�

GHQRPLQDWLRQ�LQGLFDWLRQ� FRQVWLWXWLQJ� $2�*,�

have� a� generic� character� in� the� Contracting�
3DUW\� RI� RULJLQ�� WKHLU� SURWHFWLRQ� XQGHU� WKLV�

SURYLVLRQ� VKDOO� QRW� EH� UHTXLUHG� LQ� RWKHU�

Contracting� Parties.� This� interpretation� is�
speci¿cally�applied�in�the�sense�that�a�refusal�
or�invalidation�of�a�trademark,�or�a�¿nding�of�
infringement� in� the�Contracting�States�under�
$UWLFOH����VKDOO�QRW�EH�EDVHG�RQ�WKH�FRPSRQHQW�

WKDW�KDV�D�JHQHULF�FKDUDFWHU��

,Q�DGGLWLRQ��SXUVXDQW�WR�$UWLFOH������RI�*HQHYD�

Act,�Contracting�Parties�shall,�either�ex�of¿cio�
RU�DW� WKH� UHTXHVW�RI�DQ� LQWHUHVWHG� WKLUG�SDUW\��

UHIXVH�RU�GHFODUH�D�ODWHU� WUDGHPDUN� LQYDOLG� LI�

WKH�XVH�RI�VXFK�PDUNV�LV�GHWULPHQWDO�WR�WKH�ULJKW�

KROGHUV� RI�$2�*,� LQ� TXHVWLRQ�� ,QWHUHVWLQJO\��

VRPH� SUREOHPDWLF� LVVXHV� KDYH� EHHQ� UDLVHG�

UHJDUGLQJ� WKH� KLJK�OHYHO� SURWHFWLRQ� SURYLGHG�

LQ�$UWLFOH�������)RU�H[DPSOH��KRZ� WUDGHPDUN�

DXWKRULWLHV� GHWHUPLQH� LI� WKH� UHJLVWUDWLRQ� IRU�

XQUHODWHG� JRRGV� PD\� VXJJHVW� D� FRQQHFWLRQ�

ZLWK�$2�*,� DQG�ZKHQ� VXFK�FRQQHFWLRQ�PD\�

be�prejudicial�to�the�legitimate�interest�of�the�
AO/GI�bene¿ciaries.
:LWK�UHVSHFW�WR�WKH�UHODWLRQVKLS�EHWZHHQ�$2�

*,� DQG� SULRU� WUDGHPDUN� ULJKWV�� $UWLFOH� �����

appears� to� af¿rm� the� “¿rst� in� time,� ¿rst� in�
ULJKW´� UXOH��ZKLFK�PHDQV� WKDW� WKH� SURWHFWLRQ�

of�AO/GI� under� this�Act� shall� not� prejudice�
WKH� ULJKWV�FRQIHUUHG�E\�D�SUHYLRXV� WUDGHPDUN�

DSSOLHG� IRU� RU� UHJLVWHUHG� LQ� JRRG� IDLWK� RU�

DFTXLUHG�WKURXJK�XVH��

,W� LV� DOPRVW�FHUWDLQ� WKDW� WKH�*HQHYD�$FW�ZLOO�

DWWUDFW� D� EURDGHU�PHPEHUVKLS� WKDW� LWV�SDUHQW��

WKH� /LVERQ�$JUHHPHQW�� � ��� FRXQWULHV� DQG� ��

LQWHUJRYHUQPHQWDO� RUJDQL]DWLRQV� � VXSSRUWHG�

WKH� DGRSWLRQ� RI� WKH� *HQHYD� $FW�� LQFOXGLQJ�

China,� Russia,� Mexico� and� the� European�
8QLRQ�� :KLOH� WKLV� GRHV� QRW� PDNH� WKHP�

VLJQDWRULHV�� LW� LV� KLJKO\� OLNHO\� WKDW� PDQ\� RI�

WKRVH� FRXQWULHV� DQG� RUJDQLVDWLRQV� ZLOO� EH�

JLYLQJ�IDYRXUDEOH�FRQVLGHUDWLRQ�WR�EHFRPLQJ�

SDUWLHV�WR�WKH�DJUHHPHQW�

7KH� UHDFK� RI� H[LVWLQJ� /LVERQ� $JUHHPHQW�

SURWHFWLRQV� LV� DOUHDG\� VXUSULVLQJO\� EURDG��

$� JODQFH� RYHU� WKH� ����� RU� VR� UHJLVWUDWLRQV�

VKRZV�WKDW�WKH\�FRYHU�HYHU\WKLQJ�IURP�ZLQH��

VSLULWV� DQG� GDLU\� SURGXFWV� WR� WHD�� FRIIHH��

IUHVK�DQG�SUHVHUYHG�SURGXFH��IHQFLQJ�EODGHV��

KDQG�ZRYHQ� FDUSHWV�� FKDQGHOLHU� SHQGDQWV��

SHUFXVVLRQ� LQVWUXPHQWV�� � WDSHVWULHV�� WREDFFR�
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SURGXFWV�� �FHUDPLFV�DQG�PXFK�PRUH��±�HYHQ��

VRPHZKDW�LQH[SOLFDEO\��PXG���

In�a�scenario�where�a�major�GI�holder�becomes�
D� SDUW\� WR� WKH� *HQHYD� $FW� ±� VXFK� DV� WKH�

(XURSHDQ� 8QLRQ� ZKLFK� KDV� PRUH� WKDQ� �����

UHJLVWHUHG� IRRG� $2V�*,V�� ����� UHJLVWHUHG�

ZLQH�$2V�*,V�DQG����� UHJLVWHUHG�VSLULWV�*,V�

–� it� is� not� dif¿cult� to� see� that� the� scope� for�
conÀicts�between�GIs�and�other� rights�could�
HVFDODWH�YHU\�UDSLGO\�

���&RQFOXVLRQ�

7KH�FRXQWULHV�KDG�*,V�SURWHFWLRQV�IRU�SURGXFWV�

ORQJ� EHIRUH� WKH� 75,3V�� EXW� WKH� QHZ� OHJDO�

FRQFHSW�*,�KDYH�EHHQ�DGRSWHG�DIWHU�WKH�:72¶V�

FUHDWLRQ�� 7KH� 75,36� $JUHHPHQW�� ZKLFK�

provides�a�comprehensive�de¿nition�of�a�GI,�
is�the�¿rst�truly�multilateral�agreement�for�the�
LQWHUQDWLRQDO� � SURWHFWLRQ� RI� *,V���� +RZHYHU��

WKH�75,3V�KDV�UDLVHG�GLIIHUHQW�YLHZSRLQWV�RQ�

WKH�QHJRWLDWLRQV�ZLWKLQ� WKH�:72�IUDPHZRUN�

RQ� EXLOGLQJ� DQ� LQWHUQDWLRQDO� FRPPXQLFDWLRQ�

DQG� UHJLVWUDWLRQ� V\VWHP� IRU� JHRJUDSKLFDO�

LQGLFDWLRQV�SURWHFWLRQ��(YHQ�*HQHYD�$FW�RI�WKH�

/LVERQ�$JUHHPHQW� KDV� VLJQHG�� WKDW� HQODUJHV�

WKH�LQWHUQDWLRQDO�UHJLVWUDWLRQ�V\VWHP�WR�*,V�DV�

de¿ned� by�TRIPs,� but� the� negotiations� have�
QRW�FRPH�WR�DQ�HQG�VR�IDU�q

20� WTO�(2004),�p.�73.�For�a�detailed�historical�analysis�of�the�provisions�on�GIs�in�the�TRIPS�Agreement�see�e.g.,�UNCTAD�
and�ICTSD�(2005).
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